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EXCERPT, DOCKET ENTRIES, DISTRICT OF 


CONNECTICUT. os 
MARCH 3, 1976 assigned to Judge Zampano 
CRIMINAL DOCKET fur rectial of M, TICHE, A. COFFEY & A, JUST 
UNITED STATES DISTRICT COURT JUDGE NEWMAN -7 -59 


I’ C Form No. 100 Rev. 3 e 


; TITLE OF CASE ATTORNEYS 


THE UNITED STATES ; 


C. Dorsey, U.S. Atty. 


CHARLES P,. MOELLFR Cts 1,2,3,4,5,8,9,10, 11, & 12 Peter A, Clark, A.U.S,. Atty. 
AVID_N. BUBAR Cea. 1425374 ,5,75fg9,10 11,12, — Wm. F. Dow, IT A.U.S. Atty 
Gait BETRES OS eS el o,f Dest, tL, New Haven 
"RONALD D. BETRES Cts, 1 ZoRotodo 28.11, & 3 a) ila + 
* ALBERT R. COFFEY Cts. 1,2,3,4,5,7,8,11, & 1 ; - 
jv ANTHONY A. me. COS. 3.2,5,8,5.6. 7.8.1) £32 a ees SS 
DENNIS C, TICHE CTS. 1,2,3,4,5,7,8,9,10, 11, & 12 _ For Defendant vedonaain 2 
MICHAEL ‘ TICHE mem Re 4 ‘or a a 
v JOHN We SAAW es Cts Tea 8 8 RS OTT RTD 12 HORLLFR; Theodore T. Kostoff 
DONALD L. CONNORS. Cts, 1 2.854,2,6,8,10, 11 4.17 124] Main St. 
Rridgeport, Conn. 
SHAY: Villiam Clendenen (appt) _ 


es ‘ ; ie - ‘ 152 Temple St. 
‘lew Vaven, Conn. 


senenel RECORD ann Tone pMAMe OR iS | REC. | —_ 

Po leh a A NE AP BE aS PUNE OST We |. 1/26_.R. Zalowite, | D) 
_JS.2mailed Clerk . 7 a) 5 F 

Ee hea 1 Pe 1/30 osit: : 

J.S, 3 mailed || Marshal _ : “Fe fobi69 

é ‘ 2/5 chless & | 5 
Violation U.S.C. : Docket fee Sagarin | 
vabaauneeaiae 


_Title 18 & 26 
~ See, 371, 1952&2, 844(d) 


Brotay (3237 938032, 


HONE 2, 5861(F) 58711. | 2 1: 

“5861(i), 5871, 5861(c) eee me pam REN Cet 
9871 and 5861(d) 5871 a Pn! es ae! el 
ie 


PROCEEDINGS 


oN nnennt The Grand Jury at New Haven returned a True Bill of Indictment | 
; Charging violation. of Title 18, U.S.C, Sections 371, ‘1952, 2, 844(d), _ 
2 e4 (1), gis 844(h),2, 842 aG = agate + Pe OT and. violation 
oF ticle 2 *asettont 5861 #5 3397, 7. Sheiti +385f¢ 3.” 5861(c), a7 
a —theitay and 5871(2). 3 cts--Ct. 1) Conspiracy, Ct. *9) used tele- Zi 
ees age pat nag oh activities, Ct. 3) interstate transport _ 
CL of dynamite, Ct, 4) interstate _traveL in aide of racketeering enter-_ 
ae _prises, Ct._5) did damage and destroy building try means_of exposives, _ 
ad ba 6) being other than licensee, did transport in interstate commerce | 
om pans explosives. — . —h_ did carrry firearm during the commission of a __ 
aa eet Ct. associated with an enterprise osgiges Ste 
ae 3 3 whieh T. fected interstate cmmerce. Ct. make a firearm 
__\without having paid the making tax, Ct. 10) did transport in interstate 
| commerce a firearm, which had_not been registered, Ct, id 


- {receive and possess firearm, without pa ment of a making tax. Ct 
did_ receive and possess firearm, whic irearm was not registered to 


12). 


ahem_ in the National Firearms and Transfer Recrod, ‘Summons may Tssue 
for May 19, 1975 at 10:00 A.M. in New Haven, Chaw And 1). Tiche 


\ 
| have previously plead_not—guilty-and will be called in on anbtherj 


r] 
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EXCERPT, DOCKET ENTRIES, DISTRICT OF 


CONNECTICUT. 
DATE | ; PROCEEDINGS 
5/8 date for pleading in the 1 Indictment. Newman, J. ~m-5/9/75. ~ pie os 
UBAR, BETRES BETRES, R., TICHE, M., JUST, CONNORS: 
: issued in duplicate together with certified copy of Indictment. 
ae handed to U. 3 _Mevahal for serviee, 0 
ee. 7 5 ~ MOELLER: PLEA: Plea of not guilty entered to Counts 1,2,3,4,5, 
‘aSlcoew:# 5 So nt elie Ali ores tiial motions to be filed by Juce 2, 1975. — 
_____| Newman, a ae ee ee 
5/14 M. TICHE: CJA Form 20 4 gon i Conteatiatribyted 7 
; re crore nt defendant. filed Newma 
M. M. TICHE: C. jk Form 23, “Financ tal a AY _ Affidavit, tiled by detendant. | 


ANTHONY . hewars BSOLEA: Plea of not gu entered to Counts 1,2,3,4,5,7,5, 
Ti and 12. Oral motion fordeft t reduct bond to $20,000 or $10,000, non-surety, denie. 
at this time. Public Defender we ostnted. Court asks Atty—Cralg to act_as Tateton 
office for all - requests by counsel In this case. Case continued on Same bond for tria 
ewnan, J. m- ; 


MICHAEL J. TICHE: PLEA: Plea of not guilty entered to Counts 1,2,3,435;6575 
8,9,10,11 and 12. Territorial limits of bond extended to West Virginia, Ohio, New | 
Jersey, New York and Connecticut for purpose of regular business of jeft. Motions to 
filed by June 2, 1975. Oral motion of deft. to restrain U. S. Mf ‘shal From taking 
fagecpi tats, denied. Case “continged on sane bond For trial. Tle Newmai ge 197 75. 

EK BLTRES: PLEA: Plea of not guilty entered to Counts 1,2,3,4,5,6,7,8,9, 
12> Upon motion of U.S. Attorney, Atty. Martino is permitted t5-Bp appear 
center edna oth Boe indh in crear adar obtain local 


trial. Newman, J. m-5/19/75. it 
DAVID N. BUBAR: PLEA: Defendant nor counsel did not appear. Bench Warrant_ 
may issue. Newman, J. m-5/19/75._ “Bench Warrant issued in duplicate, and together 
with certified copy of Indictment, handed to U. S. Marshal. Pe eee 
DONALD L. CONNORS: PLFA: Defavant nor wmunsel did not appear. $10,000.00 
non-surety bond is hereby revoked and Benh Warrant may issue. Newman, J. m5/19/75. 
‘Bench Warrant issued and tugether with « certified copy of Indictment, h ha anded to U.S. to U 
Marshal. 2 _= Defendant again did no #4 ears © marked over, Newman, pir 
je fendent spain did nets 2. icate and Sonetnes with certified copy 
SETTER Nan eo SWRPA TO eT ee cere ee ‘ 


RONALD BETRES: PLEA: Over to May 28, 1975 at 10:09 A.M. Newman, J. ~ m5 /20/7 
aa SP Court Reporter's notes of procesdings (skas) held. on lay 14, 1975, filed, 


e_Return Showing Se mail re MOELL JUST, 
RE 1, TICHE and Cc no ag 

Pe caren ee summons to ANTHONY A. JUST returned marked "address 
_unknown". 


—s722__|____— CONNORS: _U. S. Magistrate's Papers, filed: Bail Reform Act Form No, 2, 
Personal Appearance Bond in the amo amount of #1 000.99, CJA Foxe 20 appointi 


& 


PETER BETRES: S: Avplidation | for Order for Pradsion ot Handwriting ing Exemplars, 


ERE PR Te ss 


eee eee 
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EXCERPT, DOCKET ENTRIES, DISTRICT | OF 


CONNECTICUT. 
Bebe Op te : 
DATE 
19 : PROCEEDINGS 
1/9 12:05 P.M. Deft. Moeller's summation continues to 1:20 P.M. 2:30 P2M 
. to 4:25 P.M, deft, P. Betres summation, 4:27 P.M, Jury exaséduntil 
Mon. 1, 1 76 O:00,A.M.. 4:30 Court adjourned, Newman, J. m-1/12/7/ 
__1/8 CJA Form 7 -spproving payment of $25.50 to Gerald Gale, Court 
e wind —- i 
[12 | "CJA oo 21 approvin ent of $33.00 to Gerald Gale, Court 
Reporter, filed Newman, ¥ sopies mailed to A.O, for payment. re: 
M. Tiche. 
Marshal's return furn_ showing ser¥ice, filed: Subpoena to Produee 
.9,050.6:6.1.5.7. SEX XXX EMRE SE and bpoenda K | 


nN [TINUES: 14 Jurors present. 10:30 A.M. to 19:50 A.M. Suimmation by 
ft. R. Betres. 10: 50 A.M. to 11:26 A.M. Summation by deft. H. Tiche. 1:45 P.M. to 


P.M. Government's rebuttal. 3:25 P.M. In the absence of jury counsel argue 
zabutts comments. All defts. join in Motion for Judgment of Acquittal & Mistrial. 
~ Motions denied. 3:40 PM. Jury returns to courtroom and Court Instructs them on 


rebuttal comments. 345 PLM. ars excused to T/ 14776. Court IREEEERTS counsel to 


JURY TRIAL CONTINUED: _ Pages 1 and 4 of Amended Comp] Complaint ‘were poe ee and _ 
substituted copies were filed. 10:19 A.M. 14 jurors present. Court excused two 


alternates. 19:21 A.M. to 12:55 P.M. Court charges jury. Govt. and defts. take 
exception to Charge. No further charge tote piven. 1:20 P.M. All full exhibits 
and Indictment and verdict form delivered to jury by Marshal and deliberations be egin. 


2:45 P.M. Notes delivered to the Court ffom jury. ourt and counsel agree that that 
ee ee 

transcripts of Guard's testimony be given to jjry. Court will allow jury to return | 

verdicts as they come. 3:35 P.M. Jury continues deliberating. Court Ex. 23 thru 27, 


marked for Ident. 3:45 P.M. Two notes delivered to the Court from jury. 3:50 P.M. 
Jury returns to courtroom and verdict as to DEFENDANT DONALD CONNORS IRS read, as follows: 
Hot Guilty on Counts and 4. Court eocents verdict. 3:56 P.M. Jury excused 
until 1715 “Connors is discharged from bond and custodv in 

this case. Deft. Connors moves to hz = have grand jury testimony sealed. Counsel apree 
not to show what they have to any one else, but will reuirn same to the Court when 
this case concludes. Couet Ex. 38 and 29, marked for Ydent. 4:02 ¥.4> Court — ite 
Gdjourned to 1/15/76 at 10700 A.W. Newnan, J> =-1/187 762 


by Att, Golub, Newnan, J. Copies distributed. 
Fede _____ JURY TRIAL CONTINUES: 12 jurorspresent and at 10:00 A.M. continue deliberations. 
12:25 P.M. Jury enters courtroom and portions of testimony of witness Windish read by 
reporter. Transcript of balance of testimony will be handed jury. 1:00 P.M. Jury _ 
returns to continue deliberating. ( Court Ex. #30, marked for Ident. 4:50 P.M. 4:50 P.M. Jury _ 

excused until xcused until 1/16/ /76 at 10;00 A.M. Court adjourned. Newman, J. man, J. m-1/16/76 
mtified copy of Order from U. S. Court of Appeals granting Government’ s 


motion_to dismiss the appeal as to Moeller, Subar, D. Tiche, if Tiche, Just, ®. settee. 
A. Coffey, J. S! Shav._tpe the e e eight appelless wo stipulated to the dismissal. — m-1/15 
Two ce certified ec 1 copies handed an A + 5. Marshal. ries 


eo ihefore Newman, J.at 


L. 29 
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EXCERPT, DOCKET ENTRIES, DISTRICT OF 


CONNECTICUT. 
U.S.A. vs. MOELLER, et als PAGE 15 A t+ >. 
DATE PROCEEDINGS 


1976 


: > 10:00 A.M, 1 "$s report and continue 
11:10 A.M, Note from Jury, 11:25 A.M, Jury teturns to _ 


jury_to_be mabe f ecific ye-discussign_of the 
aw in the Courts charge. Testimony o “Shaw will be pursued further 


by Court and counsle, 12:05 P.M. Jury returns to continue deliberation. 

Sixteen volumes of Court Reporter;s Transcript of Shaw's testimony, filed 
ourt Ex, 3] and 32 marked for ID, 2:25 P.M. Jury returns to Courtroom 

and Court complies with their ngte fe read portion of charge re: 

aiding and abetting and Counts & 4. 2:45 P.M. Jury retires to cottinuc 
deliberation. 4:00 P.N. Jury excused until 1/19/76 at 10:00 A.M, 


is SO ae a ee eee — 
9 f S$; Judgment of ¢ a led and entered, copies mailed to 
efter counsel of record.. 3 le, ences sears ak Sek CONS G 
1/19_ a JURY TRIAL CONTINUES: 12 jurors report at 10:00 A.M, and return to 


ens. ar. : 


iS Ae gury room to-coftimue Phe A 
ae 9° equests as to portion of 


deliberations, Court op 
urt asks counsle to submit in writing their r 


_______| Shaw's ‘testimony they want read to jury. 12:15 Court rules on re 

________jof Shaw's testimony, 12:20 Jury enters Courtomm and portions of Shaw _ 

______.__|Testimony read, 3:00 P.M, Jury retires uryroom to continue deliber- 
ations. Court Exs. 34 and 35 marked, 5:10 


; ___|to $100,000 w/corporate surety. Deft. Bubar-Court will not admit 


him_to bond pursuan to section 3)48, Present bond i revoked and deft. 
_______{is remanded to custody of U.S. Marshal. 5:40 Court adjourned. Newman, 


1/19] “Marshal's return showing service, filed: Subpoena ticket, 
1/20. | ~—SsCJURY TRIAL CONTINUES: 10:00 A.M. 12. jurors report to jury room _ 


and continue deliberatfons, 2:10 P.M, Note from jury. 2:15 P.M, Jury 
_______|Feturns to Courtoom and request to hear Marie Fobes testimony, is grante: 
and read at this time. 2:25 P.M. Jury retires to Juryroom to continue _ 
deliberations. Jury will be excused at 4:00 P.M, today, Deft, Bubar's 
—_—_—__——_|Atty. appears and request that Court: remove said deft. from Whalley _ 
Ave, jajl to Bridgeport C.C.. U.S. Marshal -indicates to Court that they 
move deft, Bubar to Bpt, C.C.. 2:30 Recess. Court Exs. 37-39 marked 
|for_ID. 4:05 2.mM,Jury returns to Courtroom. 4:07 P.M. Jury excused _ 
until 10:00 A.M, of 1/21/76, Atty. Zalowitz requests from the Court _ 
the reason for which no bond was set for Deft. Bubar. Court. adivises _ 
it will be filed and be made available to Counsel. 4: 6s el. ae Se 
_jcase in recess until 10:00 A.M. of 1/21/76. Newman, J. m-1/21/76, 
et ee eS: 10:00 A.M. 11_jurors report to Jury room. 
iv 10:55_A.M, Court advises counsel that one of the jurors is ili_and that. 
___.... the remaining jurors will be allowed to go home. Court request of + 


aa 
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EXCERPT, DOCKET ENTRIES, DISTRICT OF 
CONNECTICUT. 


a7 6 | PROCEEDINGS 


22 | JURY TRIAL CONTINUES: 10:00 A.M. Jury trial contimucs 12 jvrors 
report to Jury room to continuc deliberations. 10:43 tote from Jury, 
25° A.M, Jury enters Courtroom. Court ansvere jury's question 
posed in the note with instructior re;ar Ting Ch, 7? and vartone plers 
of the count. Court Ex. 27 marked Sor 10, 7:30 1.1. Sato Trom jury. 
1:34 P.M, Jury returns with verdict as to deft, Charles 9. Noo -- 
ot guilty to Cts. 1,2,3 &4. verdict is verified and ordered recorded. 


a ieee 


1:36 P.M, Jury excused until 10:00 A.M, of 1/23/76, Covrt rules that _ 


Deft. Moeller is discharged from bond and all further custody in this 


ase. :37 P.M. Court adiourned in this matter unti’ 10;00 3.M. of 
6. Newman, J. m-1,;23/ 


nes 


3 RY TRIAL CONTINUES: 10:00 A.M 12 jurors report to jury room and 
a ontinue deliberations, 2:20 P.M. Note from jury. 2: P.M. Jury return: 


o Courtroom, Court grants request of note as to further instruction 
as to Cts, 3 & 4 and aiding and abetting. Instruction given to jurors. 

:55 P.M. Jury excused to jury room to continue deliberations. 4:00 ae 
P.M. Note from jury. 4:10 P.M, Jury returns to Courtoom, note requests 


to leave early as one of the jurors is not feeling well. 4:12 P.M. 
ury excused until 10:00 A.M. of 1/26/76. Court Exs. 42 and 43 marked 


for ID, 4:13 P.M. Court adjourned in this matter ‘until 10:00 A.M. 
lof 1/26/76. Newman, J. m-1/26/76. 


ee. BUBAR: Motion to Reconsider, filed by deft. and endorsed as follows: 
"Motion for Reconsideration, denied. Motion for hearing on Motion for 


Reconsideration, denied, no adequate grounds having een set Forth to 
eq 3 rther hearing.'' Newman, J. m-1/26/76. copy handed to _ 
ae At Zalowitz and copy sent to Atty. Dorsey. ' 


3 BUBAR: Ruling on Application for Bail Pending Appeal, Filed ant —_ 
bem entered under seal, Newman, J. copies handed to Atty. Dorsey and ——— 


JE ss ema: eee eal 
; hae z ald Ga ourt 
Reporter, filed, Newman, d ibuted . ae 
1/26 | TICHE, Dennis: Request for Fxtensic . of Time in Which to File Motions for Acjuitta 
or for a New Trial, filed by defendant, = 3 
___1/26| ___ BUBAR: CJA Form 21 a xripts of the trial, filed, 
__ sd Newman - copies d ed A rae 
6 JURY TRIAL CONTINUES: 10: .M. 12 jurors report to iury room to 
2 continue tettberatfons. 12:30 P.M. Note from jury. 12:39 P.M. Jury 


returns to Courtroom. fourt gives further instruction as to aiding iy 
J and abetting, 12:45 P.M, Jury returns to jury room. Court Ex. 44, 
_|ma ked for Ip, All defense counsel take exception to instruction. z 

a5 P.M. Note trom jury. Jury returns to Courtroom. Court aavises 

jury of its rulling regarding their request. Court requests that they 


—________| pase a specific question regarding the law in Counts 3 & 4 :19 P.M, 
j retur y-room,—_ Court Ex. 45 marked for ID. 4:50 P.M. Note 
marker 


ee ns_to jur c 
From iuE - Jury returns to Courtroom and Court answers question. Court 

Sea ee a xa 3 ked for I). 5:08 P.M. Note from jury requesting to go home. 
5:09 P.M. Court excuses jury until 10:00 A.M. of 1/27/76. Court Ex. 
__|47 marked for ID. 5:10 P.M. Court adiourned Newman, J. m-1/27/76. 
MOELLER: Judgment of Acqu ttal, Filed and entered, Newman, J. 


m-1/27/76 copies mailed to Attys Dorsey and Koskotf. 
172 Request for Extension of Time in Which to File Motions For Acquitta’ 


or For a New Trial endorsed: "Motion granted," Newman, J. copies mailed 
Atty Dorsey and Curtis. re: D, TICHE. 


an 
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EXCERPT, DOCKET ENTRIES, DISTRICT OF 
CONNECTICUT. 
U.S.A. vs. MOELLER, et als _PACE | 16 oer ae CRIMINAL N-75-59 ma 
DATE 
1976 


1/27 JURY TRIAL CONTINUES: 10:00 A.M. 12 jurors report to iury room to 
ee ee 10:35 A.M, Note from jury reparding elements _ 
of Count Four, Jury returns to Courtroom and Court reads _f further. 
instruction to jurv on Count Four. Court Ex, 48 marked, Jury retires 
to jury room for continued deliberation 12:05 P.N. Note from jury. _ 


PROCEEDINGS 
| 
| 
| 
| 


Jury returns to Courtroom and Court answers s qucstion pose’ On Count 


Four. Court ex. 49 marked for ID. Jury retires for further deliberation. 
5:12 P.M. Hote from fury to be excused for che day. 5:15 P.M. Jury is _ 


“jéourt puts on he ‘record ‘that at 4:00 P.M. a note from the ju Iiry was 


received requesting to go home. The note was discussed with counsel 


in chambers after which time the Court sent hack _note_ srueecgenennes their _ 


of - pierre ‘sent to counsel of record, 
____ JURY THAL CONTINUES: 10:26 A.M. Court advises counsel ‘that. _juor Mr. “Macensky) _ is 
411 and that 11 jurors _ who reported i in will be excused until 1/29/76 at 10:90 A.M. a 


c':: ae “Court Reporter's Transcript of Proceedings ‘held_ on. "September 29, 1975 (Suppression | 
_______|hearing), filed. (Gale, R.) : e455 a ae at 
1729 | RR. ~BETRES: De! fendant's Supplemental Memorandum in Support.of _____ 
Seeman stop eens MG ree A, Just's Netiente-Dismiss-— nt-Eight,--filed. 
ae...\. is ede A-Form 21° authorizing. transeripe of RE uttal Summation 
________|of U, S, Atty,, filed, Newman, J. mopies distributed, _ 

1/29 ___ JURY TRIAL CONTINUES: 10:00 A.M. 12 jurors. report to continue __ 


|deliberations, 12:34 note from jury. advises they have_reached verdicts 
eas on Counts_1 &2 and aré deadlocked on Cts. 3 & 4 on some of the defts, 
eS | Court will MTT to report verdicts anc! then deliver a ee 


; "Allen" charge, ury returns. the following verdicts, Deft, __—i 
itera st eben bts VP 2 bores ee . Betres: GUILTY CTs 1 &2.*— | 
Bree "95 Deft, A, Just: GUILTY CTS # € 2, Deft. A. Coffey: GUILTY CTS 1 & 2... 


See | Verdicts are verified and ordered recorded. 12:53 jury_excused, 
_Deft. M, Tiche moves for mistrial on all cts, denied, All defts move _ 
for métrial as to Cts 3 & 4-denied, Court Ex, 51, marked for_ID. 


2:40 P.M. Court delwers Allen charge. 2:45 P.M. jury excused to jury _ 
room, 5:04 P.M, Note f from jury to go home, Deft's P. Betres, R, Betres 
_and A, Coffey move for mistrial-denied, “Deft, P,. Betres moves for voir 
ast, dire “of jury on 1/30/76 re:publicity, _ 5:13. P.M, Jury excused until _ 
_____ | 10:00 A.M. of 1/30/76. Court _Exs. 52 and 53, marked for. ID.__5:14 
court adjourned. Newman, J. m-1/30/76 _ 

_____ JURY TRIAL CONTINUES: 10:00 A.M. 12 jurors _report and continue _ 
_|deliberation, 10:28 A.M. Court requests of counsel whether they‘ want _ 

a voir dire of jury re: publicity. Court Ex. 54, marked for_ID. 


Court Ex, 55, marked for ID. 10:45 jury enters Courtroom, Court voir _ 
dires panel re: publicity. Court andwers question posed {n note. 


Court Ex. 96. marked for 1D. 3:24 P.M, Note from jury. regarding 
adjournment for g hg OF 3:40 P.M, Jury excused until 10:00 a 
of 2/2/76, Court Ex, § werket for_ID, All deft. move for -mistris ; 
denied, 3:45 P. M, aos adjourned in this matter. Newman, J, m-] 30/76 


__RUBAR; Motion to Dismiss. (appeal), filed by Govt...(cepy) ..._____. 
Motion to Dismiss ‘and copy of Notice oF Appeal sent to U,S, CA, 


____CJA Form 2] approving payrnt of $150,00. co Elizabeth. McCarthy, _ 
jDocument Analyst, filed. Newman, J._ 
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EXCERPT, DOCKET ENTRIES, DISTRICT OF 
CONNECTICUT. 


ne a oe ee eee — 
ee PROCEEDINGS 


OO 
2/2 Court Reporter s Notes of Proceedings held on 9/20/75 Filed = 


oe: Gale, R. Motions to Suppress) _ 


2/2 Court Reporter's Transcript of Procecdine: held o: 30/75, Filed. 
a eS Gale, R. (Motions to Suppress). . 

272 Court Reporter's ¥xanmexknt of Proceedings h-t4 on 9/772, Mind, 

Gale, R, otio ' se 

aha JURY TRIAL CONTINUES: 10:00 A.M. 12 jurors report tc tury room _ 


ES o_continue deliberations, 10:30 A.M, Court request to hear {counsel _ 
____| regarding request to votr dire jury panel regarding further deliberatio 
_____| Deft. P. Betres moves for mistrial-denicd. Counse or defense request 
individual voir dire of Mr. Pond regarding his health condition. 
__| 10:52 A.M. Jury is brought to Courtroom and aske? whether Eurther 
pe deliberations would be helpful re: two deadlocked Cts. Foreman replics 
as __| in the affirmativ 10:58 P.M, Court excuses jury to continue deliher- 


A 


____| ations, 4:34 P.M, Note from jury advising they have reached verdicts. 
Ser ee : P.M, Jury returns the following verdicts: Peter Betres: COUNT - 


3-GUILTY, COUNT 4-GUILTY. londld Betres: COUNT 4-NOT GUILTY. Verdicts 


verified and ordered recorded, Deft. P, Betres request poll of jury 


all_answer affirmatively, 4:39 P.M. jury excused until 10:00 A.N. 
of 2/4/76. D e same. © 


ain , to $100900. with corporate surety. Deft. P. Betres moves to stay the 
execution of the bond-granted execution stayed until Mon. 2/o/76 at 
________| 10:00 A.M. 4:55 P.M. Court adjourned in this matte r. Newman, J. 
m-2/4/76. * Bond is $25,000.00, with 10% surety re R. Begres. (32,500 in Registry 
me: __JURY TRIAL CONTINUES: 10:A.M. 12 ‘furors report: to the jury room to 
continue deliberations. 2:45 P.M. Court advises counsel of note recei' 


Be from jury this morni e: having testimony of Agent Gilliam read to 
them. a mar ed for UF 2:50 PoMe Jury returns to the 


Courtroom. Court request of jury which documents they want the test imor 
of, 2:54 P.M. to 3:25 P.M, Court Reporter reads transcript of testtmon 


_____| of Agent Gilliam, 5:10 P.M. Jury excused until 10:00 A.M. 2/5/76. a 


‘ Deft, move for a mistrial and request a check of Mr. Ponds" health 
; ___| denied. Court Ex. 60, marked for I.D, 5:15 P.M. Court adjourned, ——— 
"eS __Court Reporter's Notes of Proceedings held on Oct. 1, 1975, Filet. — 
Suppression Hearing). Gale, R._ oe thee ts aes 
2/5 __JURY TRIAL CONTINUES: 10:00 A.M, 11 jurors report to jury room _ 


as iuror, Mr, Pond reported he was ill. 11:40 A.M, Court advises 
counsel ot the present condition of Mr. Pond, who “Le preota.y 0h 


to withdraw from their consideration Cts. 3 &4 as to defts. Just an 
_| Coffey. The case of M. Tiche wi remain for their consideration. 
be ae 12:52 jury retires.to jury room. Deft. Tiche renews motion for mtstrta 
Menied. Deft:a Coffey and Just move that the tury he potted tn rer —— 
ere. 7% & 2. Deft. ND. Tiche moves for a reduction of hond-denier ee 


Bond for defts. Just and “offey increased to - with surctv 
execution is stayed until 5:00 P.M. of 2/5776. 7: Pa. note from 

_juror, Mr. Pond, Court ddvises it will excuse jury onti! Non, 2/9/76 
at 10:00 A.M.. Deft. M. Tiche moves for mistrial-denied. 
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EXCERPT, DOCKET ENTRIES, DISTRICT OF 


CONNECTICUT. 
U.S.A. vs. NM, TICHE eee fAGE.17... CRIMINAL N-75-§9 
DATE PROCEEDINGS 


2:49 Jurv enters Courtroom. Court polls jury in the cases of | 
da c . 
. _Deft's Coffey and 
“iar mistrial _as_ to Cts, 3 &4 granted, Court Ex. 61, 
ma ‘ uri adjourned in this matter untii 10:00 A.M 
of 2, 6a7i8 Hed Newaia. ae Ms 1897 6 


2! 2A Ne Motion for Judgment of Acquittal Notwithstanding. _ 
_the Verdict and in the Alternative for a New Tri al, “iled by deft. eg 
275 _P/BETRES: Notice of Appeal (from Order Se; ing Bond), filed — 

nS ft. copy of notice of appeal] sent to counse, es tert at hak 

of Notice of Appeal and docket entries mail: i to Court o ppeals. 

_____ Court Reporter's Transcrip pt of yt_of Proceedings | held on ‘Oct, 1 1, 1976 
_| filed. Gale, R. (Suppression hearing). 
CJA. Form 21_approving the amount of $81.0 10 payable to Gerald Gale, Gale, 


___|Court Reporter, filed, Newm opies mailed to A,O, for payment. _ 
Motion for Re Reduction of Bond, filed by « eett, Betres. 


ust: Defendant Just's “Motion to to Limit the Government's Ay ument 


~ CONNO: RS; Memorand fom in Opposition to efendant Ge ‘Connor's Pro roposed _ 
urther examination of Loretta Marley, filed by govt, 
1 


——IURY TRIAL CONTINUES: 10:00 A.M. 19 jurors report to _jury_room. 
Mr, Kwolek is ill and requests to go home. Court allows him to leave, 
= 10:30_A.M, Deft, P, Betres moves for a reduction of bond pend 

eal fran $100,000, with corporate surety to a bond of 7 000. | 
ight eee tes th 10% deposit. absent objection by govt,, the motion is granted. 
Deft Me. Tiche moves for a mistrial-mo 

ounsel that is has a note from jury_to be taken up when all jurors _ 

ent. 10:54 Jury excused unti1 10:00 A.M, of 2/10/76. 10: 
fe) ee Ee AEs tye eine ok ee 
___Court Reporter s Notes of Proceedings held on Oct, 2, 1975, 


Motion to Suppress) ——__——_____ 
court Reporter oceedings held on Oct. 2nd add. 
1975, filed, Gale, RB. le @ 
~___"P, BETRES: Appearance Bond in the amount of $75,000,0 w 
10% deposit, and provision to travel to Pennsylvania, filed by deft. _ 
-approved. «Newman, _L._m=2/10/76.— eae rat 
_10:00 12 jurors_report to the jury room _ 
to an ue deliberations. 11;00 A.M, Cesrt takes up note given to 


Court “ Thurs, Kegarding_ testimony of J, Shaw and Ciccarelli of Yellow 


plicie Cah, Deft. M, T Ce Meo wr denied. Defi, Tiche Tiche 
eat roves for badcrdeat cctee voir dire of Mr. Kwo re: his medical status. _ 


.M. Court voir dires Mr. Kwolek regarding his health. Court 


| ed. 


office in the A.M.. 11:31 A.M. The - remaining jurors return to the 
Courtroom and are excused until 10:00 A.M. of 2/11/76. _ “Mot ton_ for 
mistrial is_renewed,- motion denicd, 11:40 P.M. Court a maaan ed in 
|this matter. _ Newnan, Pars (tt ,; 

JURY TRIA BS: 12 eye report “to | the _jur ry r om to continue 


delibera ae: rt pivised at a welve members 
f) Tipersftons.— aeiarat ona ae ane “that it wi sq-pounse] that all twelve nenber 
the requested testimony, Deft. Tiche moves for mistrial-denied. Deft. 
Tiche moves for a voir dire of Mr, Kwolek as to health. 10:5] A.M, 
Court voir dires Mr, Kwolek as to his health. 10:54 A.M, the remaining 
jurors are present. Court takes up note regarding testimony. over 


a | 


e PIS advise it is gving to let ‘him g go home and to have him contact the - the ‘Clerk’: 


eee eee 
D. C. 109 Criminal Continuation Sheet e 
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EXCERPT, DOCKET ENTRIES, DISTRICT OF 


CONNECTICUT. 
REELS ae He - 
1997 PROCEEDINGS 
o Se 
er sit 10:55 to 11:04 A.M. Court reporter reads testimony of Shaw and c 


Ciccarelli of Yellow cab. 11:0% A.M. Jurv retires to jury room, ourt 


Ex. 62, marked for ID. Motion for mistrial is renewed-denied, 2:10 P.M. 
a eer ots - 


Note from the ju ati are deallocthed as 

left. M. Tiche moves for mistrial Govt objects an’ request Court to 

ive modified "Allen" charge, Deft. M, Tiche's Notion for Mistrial 

is granted for the reasons stated in open Court. Court brings to the 
Govt's attention the requirement of the Spee Trial Act if a new trial 
is to beheld. Govt responds that they are prepared to go forward in 
60 days. 2:25 P.M. jurypanel enters Courtroom anc Court informs them 
that the case no before them is no longer for their consideration. 
e339 P.M. Jury panel is excused permanently with the thanks of the 58 
Court. Court will certify additional fees for the anel. Court. 
Ex. 


63, marked for ID. 2:36 P.M. this case is adjourned. Newman, J. 
76 


CJA Form 21 approving payment in the amount of ST50.00 to 
nvestigator Fil d 


Paul Bakulski, I _filed, Nevman, J. copies mailed to 
A. 0. For payment. ae — 


COFFEY: Motion for Judgment of Acquittal, filed re deft, Eee 
JUST: Motion for A Judgment of Acquittal or, In the Alternative, 
ew Trial, filed by deft. : 
R. BETRES: Mottion for Judgment of Acquittal Notwithstanding the 
erdict and in the Alternative for a New ‘rial, f{led by deft. ; 


-—Court-Reporter's 1! filed. (Calc, P.) 
__Court Reporters Trans Trial), filed. (Gale, *. 


MICHAYL. TICPE: “otion to Withdraw as Counse), filed he Atty. Thomas Clifford. a 


Court Reporter's Notes of Procecdings held on Oct. 7, 2. Se 
L975, filed, Gale. R (four packages). eS 
; rm 29 appointing Alan Neigher, Esq., fo represent deft. RK. 
pa ee filed. Newnan, J. copies distributed, is 
ee Order from the U.S.C.A. granting Motion of Janvary 22, 1976, 
j ss_the Appeal from the U.S.D.C, for the District of Conn., 
76, 


JUST: Order for Return of hone, filed and entered, Newman, J. 


m-2/23/76, Check 359 issued and handed to Public Defender Craig. 


9/25 __-Court Reporter's Notes of Proceedings (Trial) held on Oct. 29, 
1°75, filed; Gale, CE ee ete — hes 
2725 Court Reporter's Notes of Proceddings (Trtal) hela on vet: pa 


—_“dourt Renortur's Notes of Proceedings helt on Nove 3 1S-ana” — 
OR ty ddtdp Sie. Cale B. - 


ees TERE Ie CIA Form 20 executed and approved, Newman, J. conies mailed to 

2 0. for naymnent (FORKS) == ee ES 
et |) WE Be Hotice of Motion, Motion For New trial of the hasshing oF The — 

—--—_} Indictment, filed hy deft, (PIBAR), = ee 
3/1 _JUST: CJA Form 21 authorizing and approving payment of $7,08M ta 


_|Gerald Gale, Court Reporter, filed. Newnan, J. copies distribu 


ted, 


it 


EXCERPT, r, DOCKET ENTRIES, DISTRICT OF 


CONNECTICUT. 
: rae = = a 
| PROCEEDINGS 
: : orter's Notes uf proceedings (trial) held on October 
8 9 3 Nov 1 9 
C a ?orm 2) approviny payment ri partial claim o 255.29 to 
a ale nuxct Reporter, d 
0 dex “led ol and entered, It is hereby ordered that the retrial of 
ichael Tiche on all counts o; “he retyped four-count ineéictment and the 
p ft of Albe ofr and Anthon S on Co unts 3 ana 4 of the _ 
ne ws men assigned < udge Robert C. Zampano, provided, _ 
howeve that Judge Newman_shall_xetain jurisdiction ef the-cases_of 
h ofr ey_and_Just_prior to actual _retri ial for all purposes except 


ems 30 related to the conduct of the retrials as to be more approriate- 
y ruled_on hy _tadge Zespeno.Clarie,_1 _m=3/9/76. copies sent to 


udge Newman, Judge Zampano, Attys Dorsey, Cliftord, Bowman_and Craig. 


D. c. 109 Criminal Continuation Sheet 


uM. oOTTCUR. 19 2 adj ness, f 20M Les 
Court Renorter's Notes of | oF aries s (trial) held on Nov. 13, 1575, 
74 i ast cai a es on cher PRC ae ee Oe et 
hi THU. aonli 2 Lon for Loiice of Alib bi, iled by Povt, 
NES ES ETL. Peel Ot ALL PeepInG Motror Se 3 ‘Joarine held on 
-=dino lotion Court hears “oral. Arpun. “<st 0°) WOFLONS, Ut _Court "Xs 
ith iit a em pest ry Ore ~ Eotioas ror Judgm=it oF 


r al are dented with the excention of 
1) 3 24 4 24? -# —sAte 
_”, ‘ttehe's om s 


intil the Court has 


be ‘submitted, Court 
acvisee Jt will file a written memoxcandum reparcire those motions. _ 


Coust 2c 


Ve ® 


e 
tLe 


ypnoriusiie to the added material t 


xu-oesipael.oo-sentecciog._ Dis Aa fs FT. poweiss Ieor. 
S_yrs on Count 7, lpr. 5 yrs on Ct Zo te Ys Consecutive Sith ct i, 
in lu ure on each of Cts 3 and 4. to rur_ concurrent with ea each other | 
ard consecutive to Ct 1 for 4 tota al sentence 0” 15 yrs. Court advises _ 
dvett_o: right to: 1. Same bond_to-continu:poniing_appeal. — 
bag Css ae SCRE yrs on ce and Imvor, 5_ yrs_on Gt. 2. 
=5 Tie SNS tO “sertence in ¢ pet rt advised ‘of richt to 
appeal. —§ nae ae gen oe ea epee LOF FE 
Amp. yrs_oz Ck. 1 “oand apr tyre on-ck. 2. to run consecutive to 


the sevbence io Ct, 1, Deft, advised of right to appeal, Same _ me Lond 
to continue mending apneal, DISPOCSTTION: A, NST: Impr. rs on Ct. 1 | 


and mor. 5 vrs o4 Ct. 2. °o run consecutive with sentence imposed on_ 


a1. D2 Ti, advise} oF ripzit | Lo_aapeal. Same Lond fo continue pead=_ 
ne_anneal, Wis PCSTitin: 9. BU ek: impr. n Ct, 1 and Impr. 5 yrs 

on. Ct. 2 to run consecutive wi 1 oh sentence Lianne sed on Ct 1, 
on eacn of Sts 3 and 4, to rur 


mpr, 10 yrs | 
concurrent with each otner an consecutiv 
ely to i nants ances inmosed on Lis land 2, total sentence o” 20 years.| 


heft. awised of riehi to appeii, Same bond to continue peading appeal. | 
court Ex. 65, markéd for IP. over 


. 26 °° 1 
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EXCERPT, DOCKET ENTRIES, DISTRICT OF 
CONNECTICUT. 


a | PROCEEDINGS 
Ly st) 


~ —— — eee 
3 {22 PEPCSITIFON:s YY. TICs Imnr, : 2: ¥ sree" emy 8S ; 
atitigt eee ss LMP", OF UNF 


nO run consecutive to sentene: tangas ee es mee 1 88 Gy 


P 4 > ~~ we ~ er _ or 
each of Cts 3 and fo run ceovenrrent wlth eaeh ater an” cnve entlya 
to the sentence Tinosed on Ct 1. Total renters a . ura, ll 
Advised o° right to anneal, Sade 


: 5 Ps +f 
ea odo Se ‘ no whe rerrere | 


Nearin= covctnucs: Delt, Yubar’s Matta com aont ton VERA 
* witnesses ig pranied and unseated dccmunis tao wer Caner ” 
exbibit nbr, Deft, Bubar’a motion to set r-ascuahl> hon’ rendine 
appeal is denicd, Det. D. Tiche'’s Motton tn te reseatene. anlar 
| QW (ay (? sfened, Dett, D. Tienes motion Cwe Corre reeomrent 
incarceration to Lewiguerr, pa, ‘s Asnilod, care atTT par oteee = 
fF hureeu of Trisons sends ceft, co thar inestitwiton, le", oat 
f otion to rednee hond of &59 to S99 04 ete [OF 


ett Surote t ; Tintate Ation 
to reduce 575,90, hone to that of Nefta Gnf ten ane Tet ts denion, 
Same bond to cont nue, Def , ho vt Mes 
dented, Deft, Ruhar’s fotion to unscal tnat nortian a PPanaee tal 
oncerning wituesses to he subnoenacd at PAVE, onenen fe evanted, 
i Se rs rennests that he he 
dented Deft Rubar's request for transcrirtl of Cove, ornerse a 
today's nrocceding dralt th tail on apneal Ts vranted, tet 
voli, this procecsing is adjourned, Nemnogn, J.03/22/75 and we ay his 
3/22 lotice of Anneal, filed by deft, TET eC 
oF COPFUY: Notice of Anneal, filed (12? SR Seren 
oa NUTRES: Motice of Apneal, SLled he deft 


cnn 


3123 TIcim: Notice of Anneal, Filed he deft ss aoa 
l L ¢ Og ee 
A. A. tust: Notice of Appeal, filed tw deft, _ ME: sas 


A, CCVFEY: Notice of Anneat Sh 2d lew deft 
—-_PUPAR: Notice of Appeal, filod ty dete 
idl. VEITRES ¢ Ka _Apn ' - f ‘ tifted ronice 0 
“w[ett notices of Spgeat and dake! entice ace ta ae 
-> re @ ‘ e Yn per “- 


“ a 
) ft 4 
; ea 
nele on Dec ity, snyt 


an — : » 
137 5, filed Russell, BR = ; 


3/24 sourt 2 -er! eid _on Cet, 2? ant 
wicsan is Redo, fel bussell, R, 
mT 8 COFT EY: \_ Form 23 aprroving transcrivt o* trial, filed VOVMAD, Te 


copies distributed, | 


D il: CJA Form 2) anproving transcript of trial and all proc 36 ty* 
M, PS dae 


3122 
___ filed, Neuman, J. contes distributed 
3/25/ ICHE: TA Form 23 approving navment of $31,009 to Gerald ¢ ite, 
Q Reporter, filed Newman, 1, conies distributed, Pro 


3/2¢ MU, Diet: Defendant Mebact J, Tehe's ottos ‘nr a hae on oy 
Toruc, 8{In} Ver Aafe oa ee 


Marshal's return showing se g Service, Filed? I% Suhpocnas to testi" ~~ 
3 —Marshal—s_non cst return, filed: 1 subpoena to produce, 
3/2 Ss p -BETRES LETRES: Judgment unt 


—Gerti fed cor! 


__|Commitments, filed and entered, wma 

is of cach handed to the U.S, Marshal for servicc, SSS ; 
> —JUST:_Motion to Dismiss Cts 3 & 4 of the amonded Indictnau, vite | 
otal Dy govt and leave of ¢ i few c ae u-3/:6/76... cori . 
—_—___——_mailed_to Attys Dorsey and Craig, nes 


888 SS 
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EXCERPT, DOCKET ENTRIES, DISTRICT OF 


CONNECTICUT. 
_U.S.A. vs. MOELLER, et als PAGE 19 i N- 75 75-59 Criminal rem 
DATE PROCEEDINGS 


5S Ee) eae et Seer nies dee st 
25 COFFEY: Motion to Dismiss cts 3 & & 4 0” the Amended. “Indictment, filed 


‘y govt. ove. and So Ordered), Newnan, J. m- -3726775 opics ent, a 

TICHE; Response to be >fendant's If Motion for gE o” Venue, filed 

i cos ) a eee eS es) es ne aS is 

“3726 | ___JUST: Notice of Appeal, filed on 3/22/76 endorsed: Leave to Appeal 
_______'| in Forma Paupcris granted, Newman, J._m-3/26/76, __ ae 


—t, BEARES, D. DUBAR, A. COFFEY, D. TICHE: Notices of Appeal, filed 
3/23/76 cndorsed as Follows: "Lcave to Appeal in Forma_Pauperis 3 
ted, Newman, J. m=3/26/76. __ ee Pager a 
be BETRES: _ Application | ror Appointment _ of ~ Counsel endorse rds 
application denied wi chout _prejudice to ‘renewal in the Court of 
_Appeals, Rule hb), Rules of the Court “of Appeals, Second Circuit. _ 
ec : | Newman, . m=-3/26/ 76. eoeies as ent to Deft., Attys Sasarin and Dorsey. 

| 

1 


" oe beld on Notion “oa: Change 07 Venue: Sourt hear s oral 
mumenct. court reserv. decision on motion for change of vonuc, Court 


L Tar, Atty y Clit ord d's motion to withcrau as counse! at the _ 
rar its «cetsion on motion “or change of venuc. Lewman, J. 


9776. wai 

me? BT — Court 2 poster's s Notes 5 0 © Proceedings - (rial) _ held on Oct. 30, 
—+Hov. 4_an.l Nov, 6, Ly “lod. sussell, R. (three packapes) ‘ 
aber. RR, BETES: CIA m_2] authorizing rranecript o” Suppression 
_ dh. aring, impaneliing ib jury, trial testimony and sentencing, Filed. 
- _| Newanan, J, copies di stribu ted, Ms 

shsh.. { PCat 2 caring nL ou otion Tor New rial, arty Curtis 

Vises Vourt tnac Govt, apr::s to ive hin_a‘di tional 302 material 


ich was Zs WUedce A. out De tis de “bt. on pro sc motion for new trial. 
_|o. t. moves pyo se “or a revuction of the Lomi set in this case, Motion 


Newi lan, da i= 3 3/5 NF (oe Ae eT sittin LS SEIS 
_____ Baling on Motion To Transfer, “iled and entered. it is hereby 
jOricve.] that tie proces lings in Criminal No, N-/5-5) againse doit. 
er _Tiche a x trans Scrred to the Northern pistrict of Now York, 
Nessuan, J. _m-4£/1/76, copics mailed to attys Dorsey an. Cli*‘ord. 
Rote ae Tes pee eM a o  *, ae teat 
_Lioi ion to Vithdray as Counsel (M. TICHE) endorsed: Notion granted d._ 
man, J. w-4i/1/75, copiss mailed to counsel (Norscy & Cli<ford). 
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“ov New trial-J-cision reservvec, Wotion Sor reduction of bond is denicd. 
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DOCKET ENTRIES, NORTHERN DISTRICT OF 


NEW YORK. 
oAET~ US Disinect Coun 
oe Vk VAL TRA Acne \ Uy S an Cane | 
“ | Xs hy TICHE, MICHAEL J. "es vor 
padbnigidskeacood IS oe 
' Core bennenent |/ —— 
yg 206° 6 - = ori 
y oe ch he | LAST FST MIDDLE JUVENILE | a . 
-2 Te SECTION OFFENSES CHARGED ORIGINAL COUNTS —a, CASE NU 
18:371 Conspiracy x 4 OAM, + RELEASE 


18:1952 & 2 Interstate travel to commit unlawful LJ AM tug 
activity 2 2 Se: Ltvers Recos 
18:844(d) & 2 Interstate trans of expdbosives ‘ 3 3i, Lesa 
26:5861(d) & Unlawful possession of unregistered Soronons 
5871 & 18:2 firearm < 12 4 L10% Oeposs 


\. 


i. KEY DATES & INTERVALS 
ARREST of 


Line iy 
Pry Cust ae 


SENTENCE = 


}— On au ( Crerge 


Or Lesser * 
LI Acquittes Onenseis) 


L_J Disease: Owor Owe 
On Governm ts Monon 


t 


Line 6 Linc 


MAGISTRATE = 


imTiAL/NO 


‘| ™iTMAuNO. | OUTCOME } 


WNITIAL APPEARANCE DATE & } o-Swissto 
LO FOR Gs OR OTHER PHO. 
sauna... Baowetewaus J LLICEEDING mtn SE TEoCT | 
Dace a oee 
& GG! OF CInEm HRC 
= i . Lio cteees Soa c rey 
— WAVED Conor WAIVED - | 
ClavtenveninG more> “ent i} 
EE 
\| 
te Compan j} 
———————— - a 
ATTORNEYS  peverse Masa — pet Kviawes Ssen Crore Joe © od 
William F. Dow, III, Asst. William J.Quinlan, Mead, Begley & Quinlan 


133 Wall Street, Schenectady 


7 5° Sa OS FaMOS ONG Bute MoMbETS Cf OIMer EteNCEntS ON Same HIE MEN Nn 'urmanon 


cate WQCUMENT NO) +=PROCEEDINGS 
1976 aN 
April 13 Filed certified copy of Indictment, Amended 
Indictment, Ruling 2 Motion to Transfer, docket “SS 
'entries and Form B statistical card, from the + a 
| District of Connecticut. 
April 15/ Filed Memorandum signed by Judge Foley, adits” cas 


to March Session, Judge Werker to preside. 
April 15w Filed CJA Form Copy 5. ee « 
April 28 Filed copy of letter from AUSA William Dow to si a , 
illiam J. Quinlan dated 4/26/76. \ t 
April 30/’Filed Appearance as attorney by Wm. F Dow, III % te 
‘Notice of Readiness and Application for o-cice ‘ a 
of Alibi. S a 


April 30Y Filed Designation of Judge Henry F, Werker beginning 
May 17, 1976. 


ay 12 Filed Notice of Motion for an Order dismissing In- rN 


Spite Det etc., returnable Albany May 17. 


May 12 Filed Defendant's Memorandum of Law. 


May 17 Filed Response to Defendant's Motion to Dismiss =, 
it Mitosis dean he ct anisatdsrrontceadn 


FORM A0- 236 


Pa 
Pi, ome 
ay 17 


6 and 7 with the exception of 
etc. 


May 204 


June 1 


June 1 
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DOCKET ENTRIES, NORTHERN DISTRICT OF 
NEW YORK. 


Motion for an order dismissing the Indictment, 
by deft. - Decision Reserved 
Motion for discovery-Gov't. <o turn over 1,2,3,4.5. 


Motion for suppression-will review suppression, 


hearing held by Judge Newman and apply it to this. 
deft. ° 


Filed Supplemental Response to Deft.'s Motion to 


Porgy: 
May 21“ Filed lette. from William J. Quinlan to Judge 


Henry F. Werker 


May 26 / Pilea Order and Petition for Writ of Habeas Corpus 
for John Shaw to appear 6/4/76, Albany. Writ 
Fwy 5/26, delivered to Marshal 5/27/ 


Filed Memorandum Decision of Henry F. Werker, DJ 


stating that trial should commence on or before 
June 13, tim: limits applicable will be satisfied. 
J Filed Memorandum and Order of Henry Werker, DJ 


denying motion of deft. T’ che to suppress certain 


Fe i coe art 
June 3 Filed letter from William F. Dow, A.U.S.A. to 


June 7 


June 8 
June 9 


June 10 
June 11 


a7 June 14 


June 15 
June l¢ 


June 17 


June 18 


William Quinlan dated 5/28/76. 


internal corresponcence, 


Trial moved by U.S. Attorney. Jury drawn and sworn. 


2 aiternate jurors. Trial continues. 
Trial continues. 
Trial Continues. 


Trial Continues 

Trial continues. Jury not present, deft. moves for 
judgment of acquital on count 1l-denied. 
Deft. moves for dismissal] of counts 2,3,4-denied. 
Deft. moves for motion for dismissal of all counts- 
denied. Requests to Charge: Deft: 1-6. Received 

7 Denied. Plaintiff: 3 supplementals. 1-denied. 

2 & 3 received. 

Trial continued. Mr. Dow sums up for pleintiff. 

Mr. Quinlan sums up for deft. Rebuttal by M-. Dow. 
Judge Werker charges jury. Jury retires to 
deliberate. 

Court exhibits 3,4 and 5 are filed. 
Jury continues deliberations 


Jury continues ".Court exhibit # 6 filed. 
Court exhibit 7 and 8 filed. Court exhibit 9 
filed. 


Jury continues deliberation. Jury absent -Court 


exhibit # 10 filed. Jury present -Court exhibit 
#11 filed. Jury continues deliberations. 
Jury present -Court exhibit # ° filed. 


| 
| 
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DOCKET ENTRIES, NORTHERN DISTRICT OF 


NEW YORK. 
_$ DISTHICT COUHI | 
OCKET 4 US us MICHAEL J. TICHE > 76 444 
| Yr. | OockerNo ‘Def 
PROCEEDINGS (continued) V. EXCLUDABLE DELAY 


) to) fed) id) 


{Document No.) 


Jury comes in with verdict. Defendant is guilty on 
counts 1, 2 and 4. Not guilty on Count 3. Jury is 
polled on each count. Unanimous verdict on each Cotnt 
Mr. Quinlan moves to set aside verdict on grounds 
Stated. Motion denied. Mr. Dow moves for 
sentencing. Presentence investigation is ordered. 
Sentencing set down for Tuesday, July 6 at 10:00 
A.M. Defendant is continued on bail. 


June 23 Filed Copy 5 of CJA Form 21. 


June 30 Filed Copy 2 cf CJA Form 21 


July 6 The court advised the deft. of his right to speak i 
his own behalf, deft. spoke, his attorney spoke. Th 
deft. is committed to the custody of the Atty. Gen. 
or his authorized representative for treatment and 
supervision pursuant to 18 USC 5010(b) as extended 
by 18 USC 4216 until discharged by the Youth Correc- 
tions Division of the Board of Parole as provided in 
18 USC 5017(c), to run concurrently on each Count, 
(1,2,4). The court directs that the deft. surrender 
to the U.S. Marshal, Pittsburgh, Pa. on Thursday, 
July 8, 1976 at 10:00 a.m. 

Filed CJA Form 21, copy 5. 

Filed Notice of Appeal 

iled Application for Return of Exhibits not admitte 
into evidence. 

iled Judgment and Commitment 


Filed executed Writ for John Shaw. 


June 18 
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INDICTMENT. 


District ef ens st 
FILED AT KES’ Re 


Pee! Pee 
Sylvester A. RSF aly 
IN THE UNITED STATES DISTRICT couse -——Ateett PM nt 


Deputy Clerk 
FOR THE DISTRICT OF CONNECTICUT 


UNITED STATES OF AMERICA L 
V. RIMINAL NO. N-75-59 

CHARLES D. MOELLER, 

DAVID N. BUBAR, aka Noble David Bubar, 

PETE® BETRES, 

RONALU D. BETRES, 

ALBERT R. COFFEY, 

ANTHONY A. JUST, 

DENNIS C. TICHE, 

MICHAEL J. TICHE, 


JOHN W. SHAW and 
DONALD L. CONNORS 


The Grand Jury Charges: ' 
COUNT ONE 


That commencing on or about the month of December, 1974, the 
precise date being to the Grand Jury unknown, and continuously thereafter 
up to and inc’uding the date of the filing of this indictment, in the 
District of Connecticut and elsewhere, CHARLES D. MOELLER, DAVID N. BUBAR, 
PETER BETRES, RONALD D. BETRES, ALBERT R. COFFEY, ANTHONY A. JUST, DENNIS C. 
TICHE, MICHAEL J. TICHE, JOHN W. SHAW, and DONALD L. CONNORS, defendants 
herein, wilfully and knowingly did combine, conspire, confederate, and 
agree together and with each other and with diverse other persons to the 
Grand Jury unknown, to commit the following offense against the United 
States of America: 

To travel in interstate commerce between Butler, Pittsburgh, and 
Boyers, al] in the Commonwealth of Pennsylvania; and New York in the 
State of New York; and Sheiton, Derby, Danbury and New Haven in the 
State uf Connecticut, with the intent to promote, manage, carry on and 
facilitate the promotion, management and carrying on of an unlawful activity, 
to wit: the commission of arson in violation of Section 53(a)--113, Connecticut 
General Statutes (Rev. 1958 as Amended), and did perforn acts to promote, 
manage, carry on and facilitate the promotion, management and carrying on 


of such unlawful activity in violation of Title 18, United States Code, 


Section 1952 and z. 
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INDICTMENT. 
OVERT ACTS 


ln furtherance of the conspiracy, and ic effect the objects 
thereof, the defendants did commit, among others, the following overt acts: 

a. In late December, 1974, or early January, 1975, DAVID N. BUBAR 
and PETER BETRES traveled from New York, New York, to Shelton, Connecticut. 

b. On or about February 17, 1975, DENNIS C. TICHE traveled from 
Boyers, pennsylvania, to Shelton, Connecticut, and ANTHONY A. JUST traveled 
from New Kensington, Pennsylvania, to Shelton, Connecticut. 

c. On or about February 20, 1975, DENNIS C. TICHE and JOHN W. SHAW 
arranged to purchase and did purchase and acquire drums for the purpose of 
transporting explosives and an accelerant from Boyers, Pennsylvania to 
Shelton, Connecticut. 

d. On or about February 20 and February 27, 1975, DENNIS C. TICHE 
and JOHN W. SHAW purchased or obtained gasoline to be used as an accelerant. 

e. On or before February 27, 1975, DENNIS C. TICHE purchased and 
obtained dynamite, detonating or primer cord and blasting caps for use in 
igniting the accelerant. 

f. On or about February 27, 1975, DENNIS C. TICHE and others 
arranged to rent and obtained the use of an Avis Rental *-uck. 

g. On or about February 27, 1975, DENNIS C. TICHE, MICHAEL J. 
TICHE, and JOHN W. SHAW prepared and loaded the explosives and accelerant 
aboard the Avis truck for transportation from Boyers, Pennsylvania, to 
Shelton, Connecticut. 

h. On or about February 27, 1975, PETER BETRES arranged to have 
DONALD L. CONNORS drive the Avis truck loaded with the explosives and 
accelerant from Boyers, Pennsylvania, to Shelton, Connecticut. 

i. On or about February 28, 1975, DONALD L. CONNORS drove the 
Avis truck from Boyers, Pennsylvania, to Shelton, Connecticut. 

j. On or about February 28, 1975, DONALD L. CONNORS made a telephone 
call from the State of New.York to the State of Connecticut, in the course 
of which he received instructions as to the precise destination and the 


route he was to follow thereto. 


aire 


k. On or about February 28, 1975, PETER BETRES traveled from Butler, 
Pennsylvania, to Shelton, Connecticut, and from Shelton, Connecticut, to 
New York, New York. 

1. On or about February 28, 1975, DENNIS C. TICHE, MICHAEL J. TICHE, 
and JOHN W. SHAW traveled from Pittsburgh, Pennsylvania, to New York, New York 


and then to New Haven, Connecticut, and thence to Shelton, Connecticut. 

m. On or about February 28, 1975, ANTHONY A. JUST, ALBERT &. COFFEY 
usid RONALD D. BETRES traveled from Pennsylvania to Danbury, Connecticut, and 
thence to Shelton, Connecticut. 

n. On or about March 1, 1975, DuNALD L. CONNORS delivered 
approximately twenty-four (24) drums of gasoline and two (2) drums of 
explosives to Plant 4 of Sponge Rubber Products Company, She?*on, Connecticut. 

0. On or about March 1, 1975, DAVID N. BUBAR arranged and 
facilitated the delivery of gasoline and explusives into Plant 4, Sponge 
Rubber Products Company, Shelton, Connecticut, and the entry theretito 
Of DENNIS C. TICHE, MICHAEL J. TICHE and JOHN W. SHAW. 

p- On vr about March 1, 1975, DAVID N. BUBAR, DENNIS C. TICHE, 
MICHAEL J. TICHE, JOHN W. SHAW, ANTHONY A. JUST, RONALD D. BETRES and ALBERT R. 
COFFEY were in Plant 4, Sponge Rubber Products Company, Shelton, Connecticut. 

q- On or about March 1, 1975, RONALD D. BETRES, ALBERT R. COFFEY 
and ANTHONY A. JUST abducted and removed from Plant 4, Sponge Rubber Products 
Company, Shelton, Connecticut, three persons employed thereat, to wit: 

ROY RANNu, ALFRED C. HANLEY and ROBERT V. DE JOY. 

r. On or about February 10, 1975, February 28, 1975 and March 19, 
1975, CHARLES D. MOELLER directed and authorized the payment of the sums of 
Twenty Thousand ($20,000) Dollars and Fifteen Thousand ($15,000) Dollars, and 
Fifteen Thousand ($15,000) Dollars, moneys of Ohio Decorative Products, Inc., 
Grand Sheet Metal Company and/or Sponge Rubber Products Company, to Southern 
Supply Company, delivery of which was made to DAVID N. BUBAR. 


S. On or about February 11, 1975, DAVID N. BUBAR paid and 
delivered to PETER BET?_S a sum of money. 


Se am aoe > 


t. On or about February 28, 1975, PETER BETRES det ivered a sum 
of money to DENNIS C. TICHE. 

u. On or about March 1, 1975, DENNIS C. TICHE delivered a sum 
of money to MICHAEL J. TICHE and JOHN W. SHAW. 

All in violation of Title 18, United States Code, Section 371. 


COUNT TWO 


On or about February 28, 1975, in the District of Connecticut and 
elsewhere, DAVID N. BUBAR, PETER BETRES, DENNIS C. TICHE, MICHAEL J. TICHE, 
JOHN W. SHAW, RONALD D. BETRES, ALBERT R. COFFEY, ANTHONY A. JUST, DONALD L. 
CONNORS and CHARLES D. MOELLER did travel and cause travel in interstate 
commerce between Butler, Boyers, and Pittsburgh, all in the Commonweal th 
of Pennsylvania, and New York in the State of New York, and Shelton, Derby, 


Danbury and New Haven, in the State of Connecticut, with the intent to 


' promote, manage, carry on and facilitate the promotion, management and 


carrying on of an unlawful activity, to wit: the commission of arson in 
violation of Section 53-(a)-113, Connecticut General Statutes (Rev. 1958, as 
Amended), and did perform acts to promote, manage, carry on and facilitate 
the promotion, management and carrying on of such unlawful activity, 


In violation of Title 18, United States Code, Section 1952 and 2. 
COUNT THREE 


On or about the 28th day of February, 1975, in the District of 
Connecticut and elsewhere, DAVID N. BUBAR, PETER BETRES, DENNIS C. TICKE, 
MICHAEL J. TICHE, JOHN W. SHAW, ALBERT R. COFFEY, ANTHONY A. JUST, DONALD L. 
CONNORS and CHARLES D. MOELLER did transport in interstate commerce, from 
Boyers in the Commonwealth of Pennsylvania to Shelton :n the State of Connec- 
ticut, explosives, that is, dynamite, detonating or primer cord and blasting 
caps, knowing and intending that the said explosives would be used unlawfully 
to damage and destroy a building on Canal Street, in Shelton, Connecticut. 
known as Plant No. 4, Sponge Rubber Products Company, 


In violation of Title 18, United States Code, Section 844(d) and 2. 


she 
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INDICTMENT. 


COUNT FOUR 


On or about March 1, 1975, in the District of Connecticut and 
elsewhere, CHARLES D. MOELLER, DAVID N. BUBAR, PETER BETRES, RONALD D. BETRES, 
ALBERT R. COFFEY, ANTHONY A. JUST, DENNIS C. TICHE, MICHAEL J. TICHE, JOHN W. 
SHAW and DONALD L. CONNORS, did wilfully and knowingly receive and possess a 
firearm, as defined in Title 26, United States Code, Section 5845(a)(8), and 
Title 26, United States Code, Section 5845(f)(1)(A), to wit: a destructive 
device consisting of dynamite, detonating or primer load, blasting caps and 
gasoline, which firearm was not registered to any of them in the National 
Firearms Registration and Transfer Record, as required by Chapter 53, Title 26, 
United States Code, 

In violation of Title 26, United States Code, Section 5861(d) and 
5871, and Title 18, United States Code, Section 2. 


/S/ Guy P. Nocera 
/S/_—- Peter C. Dorsey 


PETER C. DORSEY 
UNITED STATES ATTORNEY 


/S/_ Peter A. Clark 


PETER A. CLARK 
ASSISTANT UNITED STATES ATTORNEY 


/S/ William F. Dow III 


ASSISTANT UNITED STATES ATTORNEY 
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JUDGMENT OF CONVICTION. 


seikiieeemane . United States District Court :« 


JUDGMENT AND PROBATION/COMMITMENT ORDER 


In the presence of the attorney for the government MONTH DAY VEA : 
the defendant i this date a 2 
aa a Jal 6 1976 | | 


COUNSEL LJ WITHOUT COUNSEL However the court advised defendant of right to counsel and asked whether defendant desired to 
have counse! appointed by the court and the defendant thereupon waived assistance of coun 


L%J)WwiTHCOUNSEL t__ Williams J. Quinlan, agsimmed = =. _ _- _ _ J 


(Name of counsel) 


t—J GUILTY, and the court being satisfied that l yNOLO CONTENDERE,  (__j NOT GUILTY 
PLEA there is a factual basis for the plea, 


LJ NOT GUILTY. Defendant is discharged 


There being a finding/verdict of 
Lx GUILTY. Cts l, 2, 4 


Defendant has been convicted as charged of the offense(s) off Count I = Conspiracy, in viclation 
FINDING & of 18 USC 1952 and 2 and 18 USC 371; Count II - Traveling in inter- 
JUDGMENT state commerce to aid racketeering - axson; Count IV - Possessing 
unregistered firearm - dynmmite, etc., in violation of 26 USC 5861(d) 
and 5871 and 18 USC 2. 


The court asked whether defendant had anything to say why judgment should not be pronounced. Because no sufficient cause to the contrary 
was. shown, or appeared to the court, the ~wrt adjudged the defendant guilty as charged and convicted and ordered that: The defendant is 
hereby committed to the custody of the Attorney General or his authorized representative for imprisonment Celi oot 

for treatment and supervision pursuant to 18 USC 5010(b) as extended 
by 18 USC 4216 umtil discharged by the Youth Corrections Division of 
the Board of Parole as provided in 18 USC 5017(c), to run concurrently 
oa each coant. 


SPECIAL 
ConDInons 
oF 
PROBATION 
ADDITIONAL 
CONDITIONS In .-> tition to the special conditions of. probation imposed above, it is hereby ordered that the general conditions of probatior. set out on the 
reverse side of this judgment be imposed. The Court may change the conditions of probation, reduce or extend the period of probation, and at 
OF any time during the probation period or within a maximum probation period of five years permitted by law, may issue a warrant and revoke 
PROBATION probation for a violation occurring during the probation period. 
court orders Lummitment to the custody of the Attorney General and Soa nsrs 
directs that the defendant surrender to the U.5. se — oe cooper aie 
COMMITMENT | Marshal, Pittsburgh, Pa. on Thursday, July 8, and commitment to the U.S. Mat- 
a 1976 at 10:00 a.n. shal or other qualified officer. 
“og CERTIFIED AS A TRUE con Gee) 
SIGNED BY 
Lggt U.S. District Judge THIS DATE July 6.1976 — 
Ld U.S. Magistrate » Henry F. Werker —___ — ey es isahe Chee, 2 
U. S&S. District Judge ( ) CLERK 


pate July 6, 1976 5 (¢) DEPUTY 
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NOTICE OF MOTION AND AFFIDAVIT TO DISMISS 
INDICTMENT, FOR DEFENSE w/ Exhibits attached. 


UNITED STATES DISTRICT COURT jae 


NORTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


MICHAEL J. 


-v- : 


TICHE, 


Defendant. 


PLEASE TAKE NOTICE that on May 17, 1976 at 10:00 A.M., in 


the United 
defendant, 


A. 


Ace ieta 


y Mika 


7 


States Courthouse and Post Office, Albany, New York, 


MICHAEL J. TICHE, will move for an Order: 


Dismissing the Indictment, with prejudice, 
on the ground that a mistrial occurred 
herein due to a jury disagreement, a new 
trial was ordered, and the new trial did 
not occur within sixty (60) days there- 
after (Interim Plan Pursuant to the Pro- 
visions of the Speedy Trial Act of 1974, 
P. L. 93-619, NDNY, paragraph 7); 


Directing the Government to disclose to 
defendant, and where dco-uments are in- 
volved, to provide defendant with true 

z- 4 correct copies thereof, of the following 
mar. ‘rs relating to co-defendant and 
Government witness, John Walter Shaw: 


1) all recommendations or representations 
for leniency or favorable treatment of 
SHAW by any representative of the United 
States Government, including but not 
limited to persons employed by the 
United States Attorney's Office for the 
District of Connecticut, the Criminal 
Division of the Department of Justice 
and the Federal Bureau of Investigation 
("FBI") to: 


a) the Hon. Jon O. Newman, U.S.D.J., 
wno sentenced Shaw; 


66 
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NOTICE OF MOTION AND AFFIDAVIT TO DISMISS 
INDICTMENT, FOR DEFENSE w/ Exhibits attached. 


"'b) any United States Probation Officer; 


.g ¢) any official of the Federal Bureau 
of Prisons; 


*~ a) any official of the District Attorney's 
Office and of the Court of the County 
in Connecticut having jurisdiction of 
criminal offenses committed by defen- 
dant Shaw; 


2) internal memoranda reports and correspon- 
dence of the ‘nited States Attorney's 


4 Office for t.e District of Connecticut, 


and of the Criminal Division of the 
Department of Justice and the FBI, re- 
lating to lenient or favorable treatment 
of Shaw; 


3) all negotiations, agreements and under- 
standings, oral or written, between the 
Government and Shaw or Shaw's attorney 
relating to leniency or favorable treat- 


$eikta ment by the Government to Shaw in return 


for Shaw's cooperation with the Govern- 
ment; this includes, but is not limited 
to, Oral promises or representations to 
Shaw or his attorney by FBI agents and 
attorneys of the U. S. Attorney's Office 
from the time of the initial interroga- 
tions or interviews with Shaw to the 
present and continuing until the conclu- 
sion of this retrial; 


4) all correspondence or other documents 
between any official or agency of the 
Government and the District Attorney's 
Office of the County in Connecticut 
having jurisdiction of state crimes 


2.7 committed by Shaw, and the state court 


having such jurisdiction, relating to 
recommendations for leniency or favorable 
representations by the Government on be- 
half of Shaw, and oral negotiations with 
said District Attorney's Office seeking 
lenient State treatment of Shaw in re- 
turn for his cooperation with federal 
officials; 


5) a copy of Shaw's Presentence Report, 
submitted by the U. S. Probation Office 


fy to the U. S. District Court for the 


District of Connecticut; 


E/ 


re) 
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NOTICE OF MOTION AND AFFIDAVIT TO DISMISS 
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6) the number of times Shaw conferred with 
officials of the FBI and the U. S. 
? Attorney's Office for the purpose of 
Qa itd preparing for giving testimony against 
Y his co-defendants, the dates and the 
length of such conferences; 


7) records reflecting the payment of money 
Pap or other things of value, including 
living expenses, by the Government to 
or on behalf of Shaw; 


Ga Tal 8) records or documents relating to psychi- 
: Nites atric treatment of Shaw; 


9) information known to the Government 


dd relating adversely to the credibility 
_ and the mental or emotional condition 
of Shaw; 


C. Suprressing as evidence, any fingerprints and 
any box or carton bearing or containing such 
9 fingerprints that were seized without a warrant 
"i from an automobile at LaGuardia Airport, New 
York, New York on or after March 2, 1975, and 
any photographs or charts relating thereto; and 


D. Such other, further and different relief as the Court 
finds just and proper. 


pO ae ee 
WILLIAM J. QUINLAN 

Attorney for defendant, 
MICHAEL J. TICHE 

Office & P. O. Address: 

133 Wall Street 

Schenectady, New York 12305 
Telephone: (518) 346-1221 


TO: HON. PETER C. DORSEY 

UNITED STATES ATTORNEY 

District of Connecticut 

270 Orange Street 

P. O. Box 1824 

New Haven, Connecticut 06508 

Attention: 
William F. Dow, III 
Assistant U. S. Attorney 
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NOTICE OF MOTION ND AFFIDAVIT TO DISMISS 
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UNITED STATES DISTRICT COURT 


NORTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


76-CR-44 
-v- : 


3 AFFIDAVIT 


MICHAEL J. TICHE, 


Defendant. 


STATE OF NEW YORK 


) 
3 Sss.: 
COUNT, OF SCHENECTADY ) 


WILLIAM J. QUINLAN, being duly sworn, deposes and says: 


1. I am the attorney for defendant MICHAEL J. TICHE. I 
respectfully submit this affidavit in support of TICHE's motion: 
a) to dismiss the Indictment for failure of 

the Government to comply with this Court's 
Interim Plan pursuant to Rule 50(b), Fed. 
Rules Crin. Proc. and the Speedy Trial Act 
of 1974; 

#@b) for disclosure of facts relating to leniency 
and favorable treatment given by the Govern- 
ment to JOHN WALTER SHAW, the key prosecution 
witness against TICHE, and for other d_. -:lo- 
sure relating to SHAW; 


c) to suypress fingerprints allegedly of TICHE 
that were seized without a warrant. 


LACK OF SPEEDY TRIAL 


2. Originally, this prosecution resulted from an Indict- 
ment brought in the United States District Court for the District 


of Connecticut (Crim No. N-75-59). The Indictment charged 


GJ 
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defendant MICHAEL J. TICHE and others with conspiracy and inter- 
state transportation of explosive and other devices resulting in 


the demolition of a factory in Shelton, Connecticut. 


3. The case was brought to trial before the Hon. Jon O. 
Newman and a jury in September, 1975. On February 11, 1976, the 
jury. which had rendered verdicts of convictionsand acquittals of 
other defendants, reported it could not agree on a verdict as to 


defendant MICHATL J. TICHE, and a mistrial was ordered. 


4. Subsequently, the retrial was transferred to the 
Northern District of New York on the ground that -unfavorable 
publicity in Connecticut made it unlikely defendant could obtain 
a fair retrial there. At no time did TICHE's attorney in the 
District of Connecticut prosecution, Thomas Clifford, Esq., waive 
any of TICHE's rights for a speedy trial or retrial in return 


for the transfer out of the District of Connecticut. 


5. The desirability of a speedy disposition of federal 
-riminal cases has been taken from the area of discussion and 
debate and has been imposed, rightly or wrongly, upon the courts. 
This process has been begun by Congress in the Speedy Trial Act 
of 1974 (18 U.S.C., Chapter 208) and has been added to and in- 
tensified by the Judges overseeing the operations of the Courts 
of the Second Circuit. Pursuant to these overseeing strictures, 
the Judges of the Northern District of New York adopted rules 
designated: 

"The Interim Plan Pursuant to the 
Provisions of the Speedy Trial Act 


of 1974" (A copy of this Plan is 
annexed to this affidavit as Exhibit A). 


70 
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6. The Interim Plan became effective on September 29, 
1975. It should be noted that the Interim Plan expressly states 
that it is issued not only in conformity with the Speedy Trial 
Act but also "pursuant to the requirement of Rule 5U,.b) of the 
Federal Rules of Criminal Procedure" (Opening paragraph, Interim 
Plan). It is, therefore, “the Bible", duly approved by the 
Circuit reviewing panel, governing what is and what is not a 


speedy trial. 


7. The Interim Plan, when referring to the time a trial 
must begin, after indictment, provides for “excluded periods" -- 
i.e., allows for excuses why time deadlines are not met. However, 
no such flexibility or excluded periods are provided in the 
Interim Plan as to the deadline for a retrial that does not fol- 
low an appeal or collateral attack. Here the rule is flat and 


definite: 


"Where a new trial has been ordered by the 
District Court or a trial or new trial has 

been ordered by an Appellate Court, it shall 
commence at the earliest practicable time, 

but in any event, not later than 60 days 

after the finality of such order." (Paragraph 7) 


Provisions for delay are included, but only if a retrial follows 
appeal or collateral attack: 


“If the defendant is to be retried following 
an appeal or collateral attack, the court 
trying the case may extend such period for 
a total not to exceed 180 days from the 
date on which the order occasioning the 
retrial becomes final, where unavailability 
of witnesses or other factors resulting 
from passage of time shall make trial with- 
in 60 days impractical." (Paragraph 7) 
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8. Here, the retrial of the TICHE case, resulting from a 
jury disagreement, does not follow an appeal or collateral attack 
The retrial has not occurred, as it had to "in any event” not 
later than 60 days thereafter. The result, if the Interim Plan 
is to be complied with, must be a dismissal. It cannot be assumex 
that the Judges of the Second Circuit reviewing waned would have 
let this directory language slip through if they did not mean it 
to stand. The Speedy Trial Act may not require this, but the 
Second Circuit can and did go further than the Act if, in its 
wisdom, it wishes to go one better than Congress in accelerating 


prompt disposition of cases within its domain. 


-. Thus, the Indictment against MICHAEL J. TICHY should 
be dismissed, the consequence of failure to bring him to retrial 
within the limits of the Interim Plan. A further consequence 
would be to spare the resources of this Court from retrying a 
defendant that the Connecticut jury, after five months of trial, 


could not agree should be convicted. 
Isc U) LATING TO SHAW 


10. As noted earlier, the Indictment was brought against 
several defendants, of whom MICHAEL J. TICHE was one. A review 
ef the voluminous transcript of the first trial and of the FBI 
reports pertaining to it, indicated that MICHAEL J. TICHE was not 
shown, even by the Government's testimony, to be one of the 


principe participants in the alleged conspiracy. He was not 


shown to have conceived it, or to have profited to any substantia 


ne 2s CY 
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degree. The substance of the Government's case at the first 
trial appearec to be that TICHE was seen with the other defendant 


that he signed into a motel with them using a false name, that 


a 


his fingerprint was found on a box located in a car once driven 
by a co-defendant to LaGuardia Airport and that TICHE loaded 
boxes of explosives, was paid money for it, traveled from 
Pennsylvania to Connecticut with knowledge that he was to help 


exploée a factory and went inside the factory to do so. 


ll. The only evidence of the latter, highly incriminatory 
actions of TICHE came from one witness -- JOHN WALTER SHAW. With 
out such testimony, the proof against TICHE would have been so 
weak as probably to require a dismissal at the end of the Govern- 


ment's case. 


12. None of the other alleged participants testified 
against TICHE, no w retapped evidence was submitted, no proof of 


TICHE's statements, knowledge and intent were offered to the jury 


2 cc  eeenE ann DEE EERIE 


other than through Shaw. All depended upon the testimony of one 
man -- SHAW. Thus, on the retrial, SHAW will be the key, indis- 
pensible Government witness, on whom conviction or acquittal will 
depend. It is therefore vital that the defense have available to 
it the basis for devonstrating t> the ju any bias, prejudice 

or ulterior reasons SHAW has and whether his credibility can be 
impeached by showing he is testifying as the result of promises 


of leniency and favorable treatment. 


13. Originally, SHAW was charged in th- federal indictment 


with a series of federal crimes, and he was also charged in a 


[3 
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Connecticut state indictment with the several serious state 
crimes of lst degree arson and lst degree burglary. The cumula- 
tive penalties for all these charges exceeded 100 years. While 
such a ‘otal was unlikely to be impose, substantial long sen- 
tences could well have been expected »y SHAW, based upon the 
gravity of the . .imes, the fact that hundreds of workers lost 
their jobs as a result of the explosion and the intense community 
interest in the case. Indeed, those co-defendants who were 
convicted received heavy sentences of over 10 years in the federa 


rourt and are awaiting state trials which could result in further 


imprisonment. 


14. SHAW, however, pleaded guilty and testified for the 
Government. He was not sentenced until after the conclusion of 
his, testimony and his hopes and expectations of leniency bear 
on that testim.ny (at the second trial, he will of course be 
committed to his testi: »ny in the first). it is es.,sential for 
the defense to know the ingredients of any bargain that may have 
been struck for SHAW's cooperation, what statements were made to 
him by FBI agents or prosecutors as to wnat nenefits he would 
obtain for such eooperation, and the facts .22t could have 


cole -2 his testimony. 


15. SHAW, as the result of discussions between the federal 
and state prosecuting authorities has now been sentenced to serve 
no more than five years, in federal confinement, in full satis- 


faction of all federal and state charges ainst him. From this 
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leniency he is still seekino even more relief -- on April 21, 


1976, SHAW made a motion for reduction of his sentence ari asked 


that the motion not be heard until after his testimony in this 


retrial of MICHAEL 3. TICHE. (A copy of SHAW's motion to reduce 


his sentence is annexed to this affidavit as Exhibit B.) 


16. 


SHAW's testimony is obviously crucial to the prosecu- 


tion and the means to impeach it are crucial to the defense. 


The items set forth in the Notice ox Motion list the disclosure 


requested. 


Since the Government has treated this as an "open 


file" case, any technical objections would not seem 2ppropriate, 


particularly after five month: »f trial in Connecticut. 


17. 


The disclosure requested pertaining to SHAW in the 


Notice of Motion relates to: 


The above 


Recommendations or representations for 
leniency by any Government official to 
the sentencing judge, the United States 
Probation Office, the Federal Bureau of 
Prisons and the State Court and District 
Attorney's Uffice (B. (1)). 


Internal memorar.’a and correspondence 
among Government prosecuting officials 
relating to leniency for SHAW (B. (2)). 


Negotiaticns, agrecment and understandings 
between the Government and SHAW or SHAW's 
attorney relating to treatment (B. (3)). 


Correspondence between the Federal and 
State officials relating to leniency for 
SHAW perta; aig to his State sentence 
(B. (4)). 


A copy of the presentence report submitted 
to Judge Newman on the sentencing of SHAW 
(B. (5)). 


information is essential both for the cross-examination 
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of SHAW as to his self~interest in testifying on behalf of the 
Government and as independent proof for the jury as to his bias, 
prejudice and interest. As noted in defendant's Memorandum of 
Law submitted with this motion, matters bearing on the self- 
interest or bias of a witness are entitled to be presented by the 
defense and this is particularly so when the witness involved is 


a key or “star witness" for the prosecution. 


18. The Notice of Motion also seeks information relating 
to the number and lengths of conferences by SHAW with the prose- 
ecuting officia]s (B. (6)), records reflecting payments to SHAW 
by the Government (B. (7)), relating to any psychological treat- 
ment of this witness (B. (8)), and information known to the 
Governmeiit relating adversely to his credibility, mental and 


emotional condition (B. (9)). 


19. All this information is vital to the defense for use 
at the trial since the Government's case against TICHE, as a 
practical matter, will stand or fail with the credibility of 


SHAW. 


SUPPRESSION OF FINGERPRINTS 


20. The fingerprints c other evidence referred to in 
item C. of the Notice of Motion were seized by the FBI without 
a warrant, and the burden thus is upon the Government to justify 


that seizure. 


=8~ , } 
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zl. It is, therefore, respectfully submitted that the 
motion of the defendant, MICHAEL J: TICHE, be granted in all 


respects. 


Sworn to before me this 


Ht th day of May, 1976. 


Notary Public 


Catt» 


MAURA L. CLAIR 
NOTARY PUBIIC, STATE of NEW YORK 
RESIDING in SCHENZCTADY COUNTY 
0542880 
MY COMMISSION EXPIRES MARCH 30, 1977 
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THE INTERIM PLAN PURSUANT TO THE 
PROVISIONS OF THE SPEEDY TRIAL ACT OF 1974 
- P.L. 93-619 


Pursuant to the requirement of Rule 50(b) of the Federal 
Rules of Criminal Procedure effective October 1, 1972, and 
in confermity with the provisions of the Speedy Trial Act 
of 1974 (Chapter 208, Ti dle 18, U.S.C.), and the Federal 
Juvenile Delinquency Aci as amended (18 U.S.C. §§5035, 
5037), the judges of the United States District Court for 
the Northern District of New York have adopied the fol- 
lowing plan to minimize undue delay and to further the 
prompt disposition of criminal cases: 


1. Priorities in Scheduling Criminal Cases 


Insofar as is practicable: 


(a) The trial of criminal cases shall be given pref- - 


erence over civil cases, as provided by Rule 50(a) 
Federal Rules of Criminal Procedure; and 


(b) The trial of defendants in custody and high risk 
defendants should be given preference over other 
criminal cases. As used in this plan, “ci: stody” means 
custody on the Federal charge contained in the perti- 
nent complaint, information, or indictment. As used 
in this plan, a “high risk defendant” means a defen- 
dant not in custody. 


(i) whose chances of appearing at his trial or 
cther court proceedings have been judicially 
Astermined to be poor; or, - 
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(ii) reasonably designated by the United States 
Attorney as posing a danger to himself or 
any other person, or to the community. 


2. Review of Defendants in Custody and Delinquent 
Cases 


(a) The United States Attorney of this District 
shall submit to the Chief Judge of the Circuit and 
the Chief Judge of the District Vourt reports of de- 
fendants in custody, high risk defendants, and delin- 
quent cases as prescribed by the Circuit Executive, 
with approval of the Chief Judge of the Circuit. Cop- 
ies shall be furnished each District Court Judge and 
the Circuit Executive. In addition to monthly case 
reports (Form 74 and 74A), these reports shall in- 
clude a biweekly report on revise] Form 73 of all 
persons in custody awaiting action in this district, 
including juveniles, and all high risk defendants, which 
shall set forth the date on which the time for trial of 
each defendant begins to - in and which shall report 
any action taken during tne reporting period pursu- 
ant to paragraphs 4 or 11 for non-compliance with the 
time requirements for commencing trial. 


(b) At not more than six-month intervals the judges 
of the court, or a committee thereof, shall review the 
status of all persons in custody and all cases in which 
the maximum time limits set forth in Rules 3 and 5 
have been exceeded. Cases shall be reassigned as ap- 
propriate in order to carry out the purposes of this 
plan. The United States Attorney shali be informed 
of any case in which his office appears to be respon- 
sible for unnecessary delar. 
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3. Time Requirements for Trial of Defendants in Cus- 


tody and of High Risk Defendants 


(a)(1) Trial of a defendant held in custody solely 
for the purpose of trial shall commence within 90 days 
following the beginning of continuous custody. 


(2) Trial of a high risk defendant shall commence 
within ninety days of the determination or designa- 
tion as “high risk”, or within ninety days of the effec- 
tive date of this plan, whichever date is later. 


(b)(1) Where a defendant is apprehended outside 
this district and held iu custody and his case is ini- 
tially processed under Rule 20 of the Federal Rules 
of Criminal Procedure, the times set out above shall 
begin to run where the defendant rejects disposition 
under Rule 20. 


<2) Where a defendant is apprehended outside this 
district and is held in custody (except for cases ini- 
tially processed under Rule 20), the times set out 
above shall begin to run: 


(i) Upon the beginning of the defendant’s contin- 
uous custody, if the arrest was pursuant to a 
warrant issued on an indictment or informa- 
tion filed in this disicict; 


(ii) Upon the finding and recommendation or 
order by a magistrate that a warrant of 
removal shall issue, if the defendant’s ar- 
rest was not pursuant to such a warrant. 


(3) Where a defendant is apprehended outside this 
district and is released pursuant to the provisions of 
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Chapter 207, Title 18, U.S.C., the times set out above 
shall begin to run when the defendant returus to this 
district. 


. Lffect of Non-Compliance 


(a) Upon the expiration of the time limits pre- 
scribed by Section 3: 


(1) A defendant in custody solely because he is 
awaiting trial and whose trial has failed to commence 
through no fault of the accused or his attorney shall 
be released subject to such conditions as the court 
may impose in accordance with 18 U.S.C. 3146. 


(2) A high risk defendani whose trial has failed to 
commence through no fault of the attorney for the 
government shall have his release conditions auto- 
matically reviewed by the court. A high risk defen- 
dant who is found by the court at that time to have 
intentionally delayed the trial of his case shall be 
subject to an order of this court modifying his non- 
financial conditions of release under Chapter 207, Title 
18, U.S.C., to insure that he shall appear at trial as 
required. 


. All Cases: Trial Readiness and Effect of Non- 
Compliance 


In all cases the government mast be ready for trial 
within six i-onths from the date of the arrest, service 
of summons, detention, or the filing of a complaint or 
of a formal charge upon which the defendant is to be 
tried (other than a sealed indictment), whichever is 
earliest. If the government is not ready for trial 
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within such time, and if the defendant is charged only 
with non-capital offenses, the defendant may move in 
writing, on at least ten days’ notice to the govern- 
ment, for dismissal of the indictment. Any such mo- 
tion shall be d°cided with utmost promptness. If it 
should app-ar that sufficient grounds existed for toll- 
ing any portion of the six-months period under one or 
more of the exceptions in Rule 6, the motion shall be 
denied, whether or not the government has previously 
requested a continuance. Otherwise the court shall 
enter an order dismissing the indictment with prej- 
udice unless the court finds that the government’s ne- 
glect is excusable, in which event the dismissal shall 
not be effective if the government is ready to proceed 
to trial within ten days. 


. Excluded Periods 


In computing the time within which the government 
should be ready for trial under Rule 5, the following 
periods should be excluded: 


(a) The period of delay while proceedings concern- 
ing the defendant are pending, including but not lim- 
“tod to proceedings for the determination of compe- 
tency and the period during which he is incompetent 
to stand trial, pre-trial motions, interlocutory appeals, 
trial of other charges, and the period sists be which 
such matters are sub judice. 


(b) Periods of delay resulting from a continuance 
granted by the District Court at the request of, or 
with the consent of, the deiendant or his counsel, in 
writing or stated upon the record. The District Court 
shall grant such a continuance only if it is satisfied 
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that postponement is in the interest of justice, taking 
into account the public interest in the prompt dispo- 
sition of criminal charges. A defendant without coun- 
sel should not be deemed to have consented to a con- 
tinuance unless he has been advised by the court of 
his rights under these rules and the effect of his 
consent. 


(c) The period of time during which: 


(i) evidence material to the government's case is 
unavailable, when the prosecuting attorney 
has exercised due diligence to obtain such 
evidence and there are reasonable grounds 
to believe that such evidence will become 
available within a reasonsble period; or 


(ii) the prosecuting attorney is aci'vely preparing 
the government’s case for trial and additional 
time is justified by exceptional circumstances 
of the case. 


(d) The period of delay resulting from the absence 
or unavailability of the defendant. A defendant should 
be considered absent whenever his location is unknown. 
A defendant-should be considered unavailable when- 
ever his location is known bit his presence for trial 
cannot be obtained by due diligence. 


(e) A reasonable period of delay when the defen- 
dant is joined for trial with a codefenuant as to whom 
the time for trial has not run and there is good cause 
for not granting a severance. In all other cases the 
defendant should be granted a severance so that he 
may be tried within the time limits applicable to his 
case. 


ey 
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(f) The period of delay resulting from detention of 
the defendant in another jurisdiction provided the 
prosecuting attorney has been diligent and has made 
reasonable efforts to obtain the presence of the defen- 
dant for trial. = 


(g) The period during which the defendant is with- 
out counsel for reasons other than the failure of the 
court to provide counsel for an indigent defendant or 
the insistence of the defendant on proceeding without 
counsel. 


(nh) Other period of delay occasioned by exceptional 
circumstances. 


—_— 
(7. Retrials 


-Wher= a new trial has been ordered by the District 


Court or a trial or new trial has been ordered by an 
Appellate Court, it shall commence at the earliest 
practicable time, but in any event, not later than 60 
days after the finality of such order. If the defendant 
is to be retried following an appeal or collatera: at- 
tack, the court trying the case may extend such period 
for a total not to exceed 180 days from the date on 
which the order vccasioning the retrial becomes final, 
where unavailability of witnesses or other factors re- 
sulting from passage of time shall make trial within 


60 days impractical. 


[nee 


8. Demand and Waiver Provisions 


A demand by a defendant is not necessary for the pur- 
pose of invoking the rights conferred by these rules. 
However, failure of e defendant to move for discharge 
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prior to plea of guilty or trial shall constitute waiver 
of such rights. The preceding ‘-te~~* shal] not ap- 
ply to a defendant without counse: ur © has notice 
of these rules. 


. Procedures Intended to Facilitate Prompt Disposition 
of Cases 


(a) Pre-trial conferences pursuant to Rule 17.1, 
Federal Rules of Criminal Procedure, shall be con- 
ducted as soon after the arraignment as possible, con- 
sistent with the priorities of other matters on the 
court’s criminal docket. 


(b) The conrt or magistrate at the time of arraign- 
ment or at the time of any proceeding preliminary to 
arraignment shall promptly appoint counsel where ap- 
propriate under the Criminal Justice Act and Rule 4 
of the Federal Rules of Criminal Procedure. If a 
defendant appears for arraignment without counsel 
his arraignment may be postponed not more than one 
week, except for good cause shown, to permit him to 
obtain or to consult with counsel. When appropriate 
the court may cause a plea of not grilty to be entered 
for the defendant. The court shall take adequate steps 
to ensure that defendants are represented by counsel. 


(c) A trial date shall be set at the time of pre-trial 
conference or at the earliest practicable time there- 
after. 


(d) If the defendant ard his counsel consent there- 
to, a presentence investigation may be commenced 
prior to a plea of guilty or nolo contendere or a con- 
viction. 
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(e) A defendant shall ordinarily be sentenced with- 
in 45 days of the date of his conviction or plea of 
guilty or nolo contendere. Shis specific period, how- 
ever, may be varied in accordance with the presentence 
report practices and procedures in this District. 


Responsibility of United States Attorney and Defense 
Counsel 


(a) The court has sole responsibility for setting and 
calling cases for trial. Neither a conflict in schedule 
of Arsistant United States Attorneys nor a conflict in 
schedules of defense counsel will be gro» ’ for a con- 
tinuance or delayed setting except unde: © usual cir- 
cumstances approved by the court and called to the 
court’s attention at the earliest practicable time. Each 
judge will schedule criminal trials at such times as 
may be necessary to assure ,.cmpt disposition of 
criminal cases The United States Atiorney will fa- 
miliarize himself with scheduling procedures cf each 
judge and will assign or reassign cases in such man- 
ner that the government will be able to announee it 
is ready for trial. 


(b) If the United States Attorney knows that a 
person charged with a criminal offense is serving a 
term of imprisonment in a federal, state, or other 
in_titution or that of another jurisdiction, it is his 
duty promptly: 


(i) to undertake to obtain the presence of the 
prisoner for plea and trial; or 


(i'} when the government is unable to obtain the 
presence of the defendant, to cause a detainer 
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to be filed with the official having custody of 
the prisoner and request him to advise the 
prisoner of the detainer and to inform the 
prisoner of his rights under the Federal Rules 
of Criminal Procedure and this plan. 


(c) If a defendant is being held in custody awaiting 
trial, the United States Attorney shall be responsible 
for advising the court at the earliest practicable time 
of the date of the beginning of custody. 


(d) It is the responsibility of the United States 
Attorney to advise the court at the earliest pr cticable 
time (usvelly at th hearing with respect to Lail) that 
the defendant is considered a high risk defendant. 


. Juvenile Proceedings 


(a) An alleged delinquent who is in detention pend- 
ing trial shall be br. ught to trial within 30 days of the 
date upon which such detention was begun. 


Upon the expiration of such time limit, on :he motion 
of the alleged delinquert or at the @irection of the 
court, the case shall be dismissed, unless the Attorney 
General show: that additional delay was caused by the 
juvenile or his counsel or was consented to by the 
juvenile and his counsel, or would be in the interest 
of justice in the particular case. Delays attributable 
solely to court calendar congestion may not be con- 
sidered in the interest of justice. “xcept in extraordi- 
nary circumstances, an information dismissed under 
this provision may not be reinstituted. 
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(b) If a juvenile is adjudicated delinquent, a sep- 
arate dispositional hearing shall be held no later than 
20 court days after trial, unless the court has ordered 
further study of the juvenile in accordance with 18 
U.S.C. §5037 (¢). 


This plan shall become effective or September 29, 
1,5. 


11 
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UNITED STATES DISTRICT CCORT 


DISTRICT OCF CONNECTICUT 


UNITED STATES OF AMERICA, 

PLAINTIFP 
VS CRIMINAL NG. N-75-59 | 
~ HN SHAW, 


YDEFENDANT | 
Tae . re 
OM ‘Morte BUR CORRECTION CR REDUCTION OF SENTENCE 


' fhe Defendant hereby movas for a correction or xacuctrion of 
°eF : ee = U . ° 7 2 . + ” 


sentence pursuant to Rule 35, take, we "the Defendant: 
specifically requests the Court to amend the sciiesbasiise to biiake 
‘an 18 U.5.C.° $4208 (a) (2) ausignation. : 

In addition, ths Deufentanan requeste chee the Court taend 
the sentence to take inrs account tha thine hetwean ser22t and 
sentence. Much of this time was spent wenkstlie the United 


States or waiting to testify on Dehalf of the United States or - 


the State of Connecticut. at : 


The Defendant requests a hearing om this nmotisn at os 


convenient date aftex he has completed hia testimeny in tne 


upcoming trials in United States of Amarica vs Michasi Viche and 


State: of Connecticut vs An ony Just at al. 


AP2 23 1975 


46 © OTP DEM RCES 4 we 


#62 . ? é # 
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. THE DSFENDANT, 
| JOHN SHAW 


Dated: April 21, 1976 By: 
: CLENDENEN & LESSER 
-_- 152 Temple Streat::, - ; 
' Mew haven, acaxcemearedai 06810 eRe 
293/787-1183 9. yee AE 


4 «7 eae 
7 rs 


“ CBRTZPICATICN: 
ghis’ is “be bestity ‘that a 

“= copy of the foragoing was . 

. sae ical: postage prepara. to: 
Peter Dorsey, Esquire : tie Lay athe, 
United States Distri ick Court 
No. 141 Churen Streat “if 
_— Bzven, Connecticut, 
on ‘this Twenty-Virst oy on b etedt, 
19573. 


William H. Clanijenen:'.:.. - 
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UNITED STATES DISTRICT COURT 
for the 


NORTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


Vv. 


NO.: 76-CR-44 
MICHAEL J. TICHE 


RESPONSE TO DEFENDANT'S MOTION TO DISMISS 


The United States of America, through the undersign2d 
Assistant United States Attorney, respectfullv requests that 
the Defendant's Motion To Dismiss the instant case for failure 
to initiate a retrial withir i0 days be denied. 

CHRONOLOGY OF THE CASE: 

1. On May 8, 1975 Michael Tiche and nine co-defendants 
were indicted on charges based on the firebombing of the Sponge 
Rubber Products Company Plan No. 4 in Shelton, Connecticut on 
March 1, 1975. Trial began on October 6, 1975 after several * 
weeks of pre-trial proceedings. 

2. On February 11, 1976, Defendant Tiche's Mstion for 
Mistriai was granted when the jury indicated it could not agree 
on a unanimous verdict. The Government immediately informed 
the Court that Michael] Tiche would be -etried. aa 

3. On February 19, 1976, Tiche's appointed counsel filed 
a Motion to Withdraw. 

4. On March 26, 1976, Defendant Tiche filed a Motion for 
a Change of Venue. 

5. On March 29, 1976, a heaving was held on both Motions. 
(A transcripe of that proceeding is attached as Appendix A). 

6. On March 31, 1976, Judge Newman granted counsel's 
Motion to Withdraw and the Defendant's Motion for Change of 
Venue. (A copy of the ruling on the venue motion is attached 


as Appendix B). 


B/ 


At the same time the Government informed the Court and defendant, 
that it was ready to commence retrial immediately. 
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7. The case will be called by this Court on May 17, 1976. 
DISCUSSION: 

The Defendant contends that this case must be dismissed 
because a retrial has not commenced within 60 days of the 
declaration of mistrial on February 11, 1976. The Governinent 
disagrees. The complexities of the case, the logistics of the 
transfer from the District of Connecticut to the Northern 
District of New York, and the appointment of new counsel, when 
measured by the standards of Rule 6 of the Plan for Achieving 
Prompt Disposition of Criminal Cases of the District of 
Connecticut (Ap »endix C) or by paragraphs vo) and (h) of 
18 U.S.C. 3161, provide ample basis for extending the time for 
retrial. UNITED STATES v. JOOST, GU..LEITE & ZINNI, Crim. No. 
H-524 (D. Conn., May 29, 1975) (Newman, J.) (copy attached). 

As indicated in JOCST. Supra, it is vnclear whether the time 
period involved after the declaration of a mistriai is properly 
gauged by Rule 6 of the ‘o..ecticut Plan or by the appropriate 
subsections of i*- Speedy Trial Act. Nevertheless, it is clear 
that this case is not governed by the provisions of the Interim 
Plan Pursuant to the Provisions of the Speedy Trial Act of 1974 
of the Northern District of New York. As stated by the Defendant, 
the Fule set forth in paragraph 7 of the Northern District Plan 
is "flat and definite". That paragraph states: 

Where a new trial has been ordered 
by the District Court . . . it shall 
comaence at the earliest practicable 
time, bnt in any event, not later 
than 60 days after the finality of such 
order. 

(Emphasis supplied.) 

This Plan, drafted and adopted by the United States District 
Court for the Northern District of New York must be read to apply 


to proceedings within the Northern District. Thus, the reference 


in paragraph 7 to a new trial ordered by "the District Court" 
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refers to an order for new trial issued by the District Court 
for the Northern District of New York. The Northern District 
Plan, for better or worse, does not deal with retrials which 
have been ordered by the District Court of a foreign district 
and transferred to the Northern District for trial.* 

This is a Connecticut case. The crimes occurred ir that 
District and the charges filed and the aiginal tisal conducted 
there. More importantly the retrial was ordered by the United 
States District Court for the District of Connecticut. Thus, 
Rule 6 of the Plan for Achieving Prompt Disposition of Criminal 
Cases of the District of Connecticut, or, alternatively, the 
provisions of the Speedy Trial Act, govern the isst »resented 
here. Peragraph 6 of the Connecticut Plan provides: 

6. Retrials. 

Where a new trial has been ordered by the 
district court or a trial or a new trial 
ordered by an appellate court, it shall 
commence at the earliest practicable time, 


but in any event not later than 90 davs 
after the finality of such order unless 


extended for good cause. 
(Emphasis supplied.) 


96 days will have passed from the date of declaration cf misirial 
to May 17, 1976; however, for the reasons articulated above -- 
the complexities of the case, the logistics of transfer from the 


District of Connecticut, ard che appointment of new counsel --- 


pose 


Even if the provisions of paragraph 7 of the Northern 
District Plan were applied to this case, trial could easily 
commence within the 60 days thr: Plan requires. This case 
was ordered transferred to the Northern District on March 31, 
1976. Transfer was effected sometime after April 12 and using 
that as a starting point, 60 days has yet to expire. 
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the Government submits that sufficient "good cause" exists 

for an extension of the ninety-day period prescribed by Rule 6. 
The Defendant shouid not be penalized for exercising his right 
to move for a change of venue, but neither shoulu he be re- 
warded by dismissal of the inevitable logistical difficulties 
attendant upen the success of his motion. 

The Governmers.t has been prepared to retry this matter since 
February 11, the date of mistrial. However, the transfer of the 
case from the District of Connecticut to the Northern District 
of New York aiid the appointment -f new counsel have created 
problems that prevented immediate retrial. The original trial, 
from pre-trial motions through the Michael Tiche mistrial, 
lasted more than 80 court. iys. The Federal Bureau of Investi- 
gation ccnducted an extensive, nation-wide investigation of the 
arson and compiled more than fifty lengthy reports. When Tiche's 
original trial counsel was allowed to withdraw and the case 
transferred to this District, new counsel was appointed. If 
Michael Tiche was still represented by his original counsel who 
was familiar with the case, the retrial could have commenced 
immediately, regardless of venue. Now, in ordér to fully 
represent his client, new counsel must review not only the lengthy 
reports of the Paderel Bureau of Investigation, but the extensive 
trial record as well. 

The change of venue was ordered by the trial court in the 
District of Connecticut because it determined that the "flexibility" 
of the federal system would minimize the difficulties in jury 
selection at the retrial. The court did not find that it would 


eee 
The Government has attempted to ease that burden by 
providing counsel with complete copies of all FBI reports 
save one (which was presented to the trial court for in 
camera inspection) a list of prospective Government witnesses 
and If in the process of providing the Jencks Act statements 
of those witnesses in advance of trial. Also, the exhibits 
which the Government may introduce at the trial of this matter 
are en route to Albany in advance of trial for examination by 
counsel for the defendant. 26 
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be impossible for Michael Tiche to obtain a fair trial in 
the District of Connecticut because there was a great prejudice 
against him. Rule Zl(a), F.R. Crim. e. (Transcript of Hezring 
on Motion for Change of Venue, p. 6). In summary, the 
Government submits that the circumstances described provide 
ample -. .d cause" for this Court to extend the 90 day period in 
accordin.e with the Rule 6 of the Connecticut Plan. JCOST, supra. 
As indicated, there is some question whether the provisions 
of the Speedy Trial Act relating to retrials are in effect at 
this time, JOOST, supra; if so, then 18 U.S.C. 316l(e), which 
requires retrial after a mistrial within 60 days, supercedes Rule 
6 of the Connecticut Plan. But as Judge Newman noted in JOOST, 
'* subsection (2) is in effect, then so also is subsection (h) 
which sets forth excludable periods of de.ay not to be calculated — 
in determining the time of trial or, in this case, the retrial. 
Thus, under 18 U.S.C. 3161(h) 1 (F), the delay resulting from the 
change in venue from the District of Connecticut to this District 
is "excludable". Similarly "“excludable" under 18 U.S.C. 1361{(h)1 


(G) are thirty days of the period during which the Motion to 


et 


The Government, in its response to the Defendant's Motion for 
Change of Venue, advised the defendant of the likelihood of delay 
if the motion were granted. (Transcript of Hearing on Motion, 
p.3; Government's Response to Defendant's Motion for Change of 


Venue) (Appendix D). 


oc. 
(e) If the defendant is to be tried again following a declar- 
ation by the trial Judge of a mistrial ....., the trial shall 


commence within sixty days from the date the action occasioning the 
retrial becomes final. 


Peerry 


(h) The following periods of delay shall be excluded. . ° 
in computing the time within which the trial of any snch offense 
must commence: 


(1) Any period of delay resulting from other proceedings 
concerning the defendant, including but not limited to - - - 


, a + ® 


g? 
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MOTION TO DISMISS w/ Appendices attached. 
Withdraw was under advisement in the District of Connecticut. 
(February 19, 1976 to March 31, 1976.) 
In conclusion, the Government submits that the realities of 


this case require the denial of Defendant's Motion. 


Respectfully submitted, 


ae 


? 
WILLIAM F. DOW, III fA 
ASSISTANT UNITED STATES ATTORNEY 


CERTIFICATE OF SERVICE 
This is .o certify thet a copy of the within and foregoing 
Response to Defeadant's Motion to Dismiss was mailed th's 15th 


day of “ y, 1976 to Wiliiam Quinlan, Esovire, Mead, Begley & 
Quinla: 133 Wall Street, Schnectady, New York . 


Wl ea Oe a 


ASSISTANT UNITED STATES ATTORNEY 


« ¥8FF cont'd.) 


(F) delay resulting from proceedings relating to 
transfer from other districts under the Federal 
Rules of Criminal Procedure; and 


(G) delay reasonably attributable, to any period, not 
to exceed thirty days, during which any proceeding 
concerning the defendant «ss actually under advis: - 
ment. 


SS 
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IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF CONNECTICUT A d ne A 
Lesa Sei eee 


THE UNITED STATES OF AMERICA g 
vs. : Criminal Action 
CHARLES D. MOLLER, et al., ; No. w-75-59 
— =. as GS ae a om oe oe ae os om ow ow oe ow os os oo = 4 


Before the Hon. Jon 0, Newman 
United States District Judge 
New Haven, Connecticut 


March 29, 1976 


Motion - Change of Venue - Michael Tiche 


For The Government: 


PETER C. DORSEY, U. S. Actorney 
WILLIAM FP. DOW, Asst, U. S. Attorney 
New Haven, Connecticut 


For The Defendant: 


THOMAS D. CLIFFORD, Esq. 
Hartford, Connecticut 


This is to certify at the 
within 7 pages is a true and 
accurate transcript 


Official Reporter 
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MR. CLIFFORD: The United States versus Michael 


.-che case, I have filed on behalf of Mr, Tiche, who is present 
today in the courtroom, a motion for a chanae of venue. I re- 
quested that, if that motion was going to be objecte: +, that 

I be given an opportunity for an evidentiary hearing produce 
the supporting documents and testimony. The government has filed 
& response indicating they do not object to the change of venue, 
as far as I know. The question left is to whet seat of court 
does the change of venue take place. I am assuming your Honor's 
concurrence in the motion and the government's non-objection to 
that motion for a change of venue. I had suagested in my motion 
as I recall, four seats of court: Pittsburah, Buffalo, Cincinati 
Or Cleveland. I think that all four of those are convenient to 
the defendant. They are convenient to the bulk of the witnesses 
which I assume the government will be using in the case against 
Nichael Tiche. ‘They are larqe metropolitan areas with a number 
of sittine judaes, so that the -- this case will not create an 
undue problem in the administration of the docket in the district 
t> which it is heing sent. I think that I have soma reservations 
ubout Pittsburch, your Honor, only -- while the most convenient 
to my client and, I think, most convenient to the majority of the 
government witnesses, I am concerned about the amount of publicit 
that might have attached to the previous trial in that city and 

1 have really no way of knowing that. I'a suspect, of the four 


places that I have sucaasted to the Cours, that that should be 


| 
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the -- listed as number four of the four that I Suagested, I | 
think that in the order of our desire as to where they ought to 

go, I would think that Buffalo would be number one, Cleveland 
number two, Cincinnati number three ind Pittsburah number four. 
Buffalo is approximately four hours from the Pittsburch area, 

‘t's in the Western District of New York, it sits in the Rochester, 
Buffaio and, even, perhaps in Erie, although -- no, it Grsta*e 
sit in Erie; I know that. There are a aumber of sittina judaes 

in that district, as I recall, and I don't imaqine that there's 
been any publicity in the area, any undue amount of publicity, 
concerning this problem in the previous trial, and I would suq- 
that to the Court. 

While I am here, the government in its moving 
papers has asked some sort of a waiver of a Speedy trial, or 
whatever else that's supposed to mean. I'm indicatina to the Cou 
that I am not about to waive that on behalf of my client. The 
very filing of a motion for change of venue may have a leqal ef- 
fect that may in some way come within the provisions of that act 
and when his attorney in the forwarding district sees the five- 


tz 


foot high file that's involved here, there might be further mo- 


tions at that end and that's the appropriate time and place, 3 
think, to make any sort of an adjudication on that. But I don't 


think it's incumbent upon me to make any sort of a waiver, nor 
do -- 


THE COURT: I take it your motion to withdraw is 


q/ 


A a . eee SS aE 
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Still pending? 


MR. CLIFFORD: Yes, sir, if it qets transferred 


out. 

THE COURT: You don't expect to follow it? 

MR. CLIFFORD: I don't expect to follow the case, 
your ‘ionor, «mle can make it Jackson Hole, Wyuuing in the 


month of Auqust, I might be willing to do that, or Lake Louise, 
Or someplace like that. 


MP. DOW: Speakir» to the last point, I think at 


the very least the defendant should be apprised by the Court of 
the pessible consequences of a chance of venue in terms of the 
delay of trial. Perhaps Mr. Clifford is correct that this would 
be an inappropriate time to elicit some waiver from him, but he 
should know the likelihood of delay beyond the sixty davs is 
Great just because of the possibility of a new attorney entering 
into the file and the need for him to familiarize hamself with 
the case. 

As to the location, the government isn't pz -pared 
to request any specific seat of court. fowever, I think, just 
in terms of the logic of it, it would be appropriate to keep the 
case somewhere within this circuit; that is, Vermont, Westerr 
District of New York, perhaps, Northern District of New York, 
perhaps the Southern District, although there might be a publicit 


problem there, and perhaps the Eastern Discrict. I should advise 


the Court tiat there happens to be somewhat of a problem in the | 


Fa 
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Albany adi I guess that's the Northern District -- I think a judg 
problem, one of the judges is ill and the judicial manpower's 
down up there, 

MR. CLIPFORD: My recollection is that Judge 
Port has just either resigned or has -- I think he has resigned, 
I think he was in senior Status, I think he's retired completely, 
which I think just leaves Judge feo.e . a 

MF. DORSEY: Actually, it leaves just Foley, but 
Midge Port has had a heart attack and is not presently actively 
sitting and what they are doing is filling in a second judge 
mostl’ from the Southern District on a Scheduled basis, and if 
there is -- we felt that there was a much greater logic from the 
point of geographic propinquity to continue in Albany, and we 
fel. that -- and I have consequently made an inquiry there, and 
before any reference of thre case to Albany was made, the suqces- 
tion made by -he _ 3}, Attorney in Albany was that you, at is, 


your Honor, talk to Chief Judge Foley of that di trict because 


of scheduling problems, 


MR. CLIFFORD: I would object to that, your Honor. 
there is only one sitting judge, as far as I know, in that er 
trict. It is an unbearable city, to begin with, and it's doubly | 
unbearable in the summertime. And it is a -- the five months : 

; 
that's been spent in this courtroom has been c- inconvenience to’ 


my client and I think that somewhere along the line in a re-tria 


trat there ought to be some consideration given to his requiremen 
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Albany is further than na I have not been able to plot it | 
out, There are no direct hichways or throughways other than 
through New York City and up. Buffalo, as I have suqaested, 
is four hours anay, in this circuit, has a nusber of sitting 
judges in the Western District, as I recali. 

THE COURT: Well, it's a very busy district. 
I think they just got their third judce and I think their case- 
load is probably the highest in the circuit. Well, I think what 
I will do is handle it this way. 

The claim for chanae of venue is a strong claim. 
I don't mean to suqgest, particularly with pending state cases, 
that a fair trial cannot be obtained in this jurisdiction, but 
the federsl system does have more flexibility in these matters 
thaa the state system, and where there is a substantial demon- 
Stration of publicity pecause of the trial, it seems appropriate 
to use the flexibility of the federal system to have the re-trial 
in another jurisdiction, So I will very likely grant the motici., 
but I will reserve decision on it until I have made appropriate 
inquiry to take into account trial calendars in Making a Slalaiatd 
nation as t. the new location, I think there is some merit in 
keepiie it vithin the circuit, if that is feas*ble. And there | 
are the cenerrns of both the witnesses from the Pittsburgh arca 


and the witnesses from the Connecticut area. So I will reserve 


Jeciston on the retion, wut very likely vrant it and desiaqnate 
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the transferring jurisdiction when I ru.e on it, 

MR. CLIFFORD: Thank yOu, your Honor, 

MR. DOW: Thank you, your Honor. 

MR. DORSEY: Is yovr Honor going to, at the same 
time, make a disposition of Mr. © .fford's motion on withdrew?’ > 

THE COURT: Oh, yes. Yes. With the case to be 
transferred, I would expect to grant Mr. Clifford's motion. | 


MR. CLIFFORD: Thank you, your Honor, 


-ood00- 


PS 


60 


GOVERNMENT'S RESPONSE TO DEFENDANT'S 
MOTION TO DISMISS w/ Appendices attached. 


APPENDIX B 


Rig ST og SSP °7§ 


UNITED STATES DISTRICT COURT ¥%.3.i:3:eI¢7 COURT 


Kew HAVER, Cony 
DISTRICT OF CONNECTICUT 
UNITED STATES OF AMERICA : 


Best. : CRIMINAL NO. N-75-59 
MICHAEL J. TICHE : RECEIVED 


RULING ON MOTION TO TRANSFER  APR~1 (975 
U.S. ATTORNEY'S OFsice 


Siaeeh ie tbeia ob decsanicen 
HEW HAVEN, CONNICTICUT 


Defendant Michael J, Tiche has moved pursuant to 
Fed, R. Crim. P. 21 for a transfer of the charges pending 
against him in this district to another disceter in view of 
the extensive publicity that has occurred in this district, 
Defendant was tried along with eight co-defendants in an 
extensive trial that lasted five months, As to this defendant 
the jury reported a disagreement, and a mistrial was granted, 
on the didintantis motion, on February. 11, 1976. ‘The Govern- 
ment does not oppose a transfer, Dispute has arisen as to 
the appropriate transferee district. ‘Defendant suggests 
several sites including Buffalo, New York; the Government 
prefers a location more convenient to witnesses from 
Connecticut, 

The trial received extensive press coverage in this 
district. While it may be possible to select a jury that. 
could fairly try the defendant, the flexibility that oxists 
within the federal system to iinimize the ditficulties of 


empaueling an impartial jury ourht to be used in this instance 


to transfer the trial to another district "in the interest. of 


Té 
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justice," Rule 21(b). A site reasonably convenient both to 
the defendant, who lives in Pennsylvania, and to the numerous 
Connecticut witnesses is Albany in the Northern District of 
New York, I have been assured that in the event of a transfer 
a trial judge will be specially designated to preside at the 
trial so that the transfer will not impose upon the already 
overburdened judges of the Northern District, 

Accordingly, it is hereby ORDERED that the pro- 
ceedings in Criminal No. N-75-59 against defendant Michael J. 


Tiche are transferred to the Northern District of New York. 
‘ 


Dated at New Haven, Connecticut, this 3lst day of 


March, 1976. 


Jon 0, Newman 
United States District Judge 


37 
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PLAN FOR ACHIEVING PROMPT 
DISPOSITION OF CRIMINAL CASES 


(Approved February 28, 1973; Effective April 1, 1973) 


Pursuant to the requirement of Rule 50(b) of the Federal . 
Rules of Criminal Procedure effective October 1, 1972, the 
judges of the United States District Court for the District 


of 


Conuzecticut have adopted the following plan to minimize 


undue delay and to further the prompt disposition of crim- 
inal cases: 


5 


Priorities in Scheduling Criminal Cases. 
Insofar as is practicable: . 


(a) the trial of criminal cases shall be given preference 
over civil cases, as provided by Rule 50(a) Federal 
Rules of Criminal Procedure; and 


(b) the trial of defendants in custody and defendants 
whose pre-trial liberty is reasonably believed to 
present unusual risks should be given preference 
over other criminal cases. As used in this plan, 
“custody” means custody on the federal charge 
contained in the pertinent complaint, information, 
or indictment. 


Review of Defendants in Custody and Delinquent 
Cases. ‘ 


(a) The United States Attorney and the United States 
Marshal of this District shall subivi: to the Chief 
Judge of the Circuit and \..e Chief Judge of the 
District Court reports of defendants in custody 


1 


+ tlt 
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and delinquent cases as prescribed by the Circuit 
Executive, with approval of the Chief J udge of 
the Circuit. Copies shall be furnished each Dis- 
trict Court Judge and the Circuit Executive. 


(b) At not more than six-month intervals the judges 
of the court, or a committee thereof, shall review 
the status of all persons in custody and all cases 
in which the maximum time limits set forth in 
Rules 3 and 4 have been exceeded. Cases shall be 
reassigned as appropriate in order to carry out 
the purposes of this plan. The United States At- 
torney shall be informed of any case in which his 
office appears to be responsible for unnecessary 
delay. 


3. Detained Defendants: Trial Readiness and Effect of 


Non-Compliance. 


In cases where a defendant is detained, the govern- 
ment must be ready for trial within ninety days from 
the date of detention. If the government is not ready 
for trial within such time, and if the defendant is 
charged only with non-capital offenses, the defendant 
shall be released upon bond or his own recognizance 
or upon such other conditions as the district court 
may determine, unless there is a showing of excep- 
tional circumstances justifying the continued detention 
of the defendant, and then the detention shall continue 
only for so long as is necessary. This shall not apply 
to any defendant who is serving a term of imprison- 
ment for another offense, nor to any defendant who, 
subsequent to release under this rule, has been charged 
with another crime or has violated the conditions of 
his release. 
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4. All Cases: Trial Readiness and Effect of Non-Com- 


pliance. 


In all cases the government must be ready for trial 
within six months from the date of the arrest, service 
of summons, detention, or the filing of a complaint or 
of a formal charge upon which the defendant is to be 
tried (other than a sealed indictment), whichever is 
earliest. If the government is not ready for trial 
within such time, and if the defendant is charged only 
with non-capital offenses, the defendant may move in 
writing, on at least ten days’ notice to the government, 
for dismissal of the indictment. Any such motion shall 
be decided with utmost promptness. If it should ap- 
pear that sufficient grounds existed for tolling any 
portion of tie six-months period under one or more of 
the exceptions in Rule 5, the motion shall be denied, 
whether or not the government has previously re- 
quested a continuance. Otherwise the court shall enter 
an order dismissing the indictment with prejudice nn- 
less the court finds that the government’s neglect is 
excusable, in which event the dismissal shall not be 
effective if the government is ready to proceed to trial 
within ten days. 


. Excluded Periods. 


In computing the time within which the government 
should be ready for trial under Rules 3 and 4, the 
following periods should be excluded: 


(a) The period of delay while proceedings concerning 
the defendant are pending, including but ‘not 
limited to proceedings for the determination of 
competency and the period during which he is 
incompetent to stand trial, pre-trial motions, 
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interlocutory appeals, trial of oiner charges, and 
the period during which such matters are sub 
judice. 

(b 


~~ 


Periods of delay resulting from a continuance 
granted by the district court at the request of, or 
with the consent of, the defendant or his counsel, 
in writing or stated upon the record. The district 
court shall grant such a continuance only if it is 
satisfied that postponement is in the interest of 
justice, taking into account the public interest in 
the prompt disposition of criminal charges. A 
defendant without counsel should not be deemed 
to have consented to a continuance unless he has 
been advised by tie court of his rights under these 
rules and the effect of his consent. 


(c) The period of time during which: 


(i) evidence material to the government’s case is 
unavailable, when the prosecuting attorney 
has exercised due diligence to obtain snch evi- 
dence and there are reasonable grounds to 
believe that such evidence will become avail- 
able within a reasonable period; or 


““(ii) the prosecuting attorney is actively preparing 
the government’s case for trial and additional 
time is justified by exceptional circumstances 
of the case. 


(d) The period of delay resulting from the absence or 
unavailability of the defendant. A defendant 
should be considered absent whenever his location 
is unknown. A defendant should be considered 
unavailable whenever his location is known but his 
presence for trial cannot be obtained by due 
diligence. 
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(e) A reasonable period of delay when the defendant 
is joined for tria! vith a codefendant as to whom 
the time for trial has not run and there is good 
cause for not granting a severance. In all other 
eases the defendant should be granted a severance 
so that he may be tried within the time limits ap- 
plicable to his case. 


(f) The period of delay resulting from detention of 
the defendant in another jurisdiction provided the 
prosecuting attorney has been diligent and has 
made reasonable efforts to obtain the presence of 
the defendant for trial. 


(g) The period during which the defendant is without 
counsel for reasons other than the failure of the 
court to provide counsel for an indigent defendant 
or the insistence of the defendant on proceeding 
without counsel. 


(h) Other period of delay occasioned by exceptional 
circumstances. 


. Retrials. 


Where a new trial has been ordered-by the district 
court or a trial or new trial has been ordered by an 
appellate court, it sb2ll commence at the earliest prac- 
ticable time, but in any event not later than 90 days 
after the finality of such order unless extended for 
good cause. 


. Demand and Waiver Provisions. 


A demand by a defendant is not necessary for the pur- 
pose of invoking the rights eonferred by these rules. 
However, failure of a defendant to move for discharge 
prior to plea of guilty or trial shall consti.ute waiver 
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of such rights. The preceding sentence shall not apply 
to a defendant without counsel unless he has notice of 
these rules. 


8. Procedures Intended to Facilitate Prompt Disposition 
of Cases. 


(a) Pre-trial conferences pursuant to Rule 17.1, Fed- 
eral Rules of Criminal Procedure, shall be con- 
ducted as soon after the arraignment as possible, 
consistent with the priorities of other matters on 
the court’s criminal docket. 


(b) The court or magistrate at the time of arraign- 
ment or at the time of any proceeding preliminary 
to arraignment shall promptly appoint counsel 
where appropriate under the Criminal Justice Act 
and Rule 44 of the Federal Rules of Criminal Pro- 
cedure. If a defendant appears for arraignment 
without counsel his arraignment may be postponed 
not mure than one week, except for good cause 
shown, .o permit him to obtain or to consult with 
counsel. When appropriate the court may cause 
a plea of not guilty to be entered for the defendant. 
The court shall take adequate steps to ensure that 
defendants are represented by counsel. 


(c) A trial date shall be set at the time of pre-trial 
conference or at the earliest practicable time 
thereafter. 


(d 


~~ 


If the defendant and his counsel consent thereto, 
a presentence investigation may be commenced 


prior to a plea of guilty or nolo contendere or a 
conviction. 


(e 


~~ 


A defendant shall ordinarily be sentenced within 
45 days of the date of his conviction or plea of 
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guilty or nolo contendere. This specific period, 
however, may be varied in accordance with the 
pre-sentence report practices and procedures in 
this district. 


9. Responsibility of United States Attorney and Defense 
Counsel. 


(a) The court has sole responsibility for setting and 


(b 


~ 


calling cases for trial. Neither a conflict in sched- 
ules of Assistant United States Attorneys nor a 
conflict in schedules of defense counsel will be 
ground for a continuance or delayed setting except 
under unusual circumstances approved by the 
court and called to the court’s attention ai the 
earliest practicable time. Each judge will schedule 
criminal trials at such times as may be necessary 
to assure prompt disposition of criminal cases. 
The United States Attorney will familiarize him- 
self with scheduling procedures of each judge and 

.d assign or reassign cases in such manner that 
the government will be able to announce ready for 
trial. 


If the United States Attorney knows that a person 

charged with a criminal offense is se: ving a term 

of imprisonment in a federal, state, or other insti- 

tution or that of another jurisdiction, it is his duty 

promptly: : 

(i) to undertake to obtain the presence of the 
prisoner for plea and trial; or 


(ii) when the government is unable to obtain the 
presence of the defendant, to cause a detainer 
to be filed with the official having custody of 
the prisoner and request him to advise the 
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prisoner of the detainer and to inform the 


prisoner of his rights under the Federal Rules 
of Criminal Procedure and this plan. 


10. Effective Date of Plan. 


This plan shall become effective upon approval of the 


reviewing panel designated in accordance with tale 
50(b) Federal Rules of Criminal Procedure. 
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UNITED STATES DISTRICT COURT & $.ci3 1807 COURT 

Hew WeVSL CONN, 

DISTRICT OF CONNECTICUT 
UNITCD STATES OF AMERICA 
v. : CRIMINAL NO. N 75-59 


MICHAEL J. TICHE 


RESPONSE TO DEFENDANT'S MOTION 
FOR CHANGE OF VENUE 


The United States Attorney, through the undersigned Assistant 
United States Attorney, does not object to transferring this matter to the 


° United States District Court of another district. The Government does not 
agree, however, to the specific locations named in the defendant's motion. 
The Government is prepared to submit appropriate alternative locations 
within this circuit equally convenient to the parties and witnesses and 
unexposed to substantial publicity about this matter. 

The Government has filed a Notice of Readiness in this case and 
is ready for trial. Since a change of venue may require the appointment 
of scparate counsel and an additional period for trial preparation, the 
retrial may not be begun within the required sixty-day period. The Govern- 
ment requests, therefore, that the Court advise the defendant of this pos- 
sibility and obtain from. « 1 waiver of the right to re-trial within 


Sixty days. 


Respectfully submitted, 


eter C. Dorsey 
Attorney 
F. dow, III 


Assistant United St tes Attorney 


CERTIFICATE OF SERVICE 
This is to certify that a copy of the within and foregoing Response 
to fr “endant's Notion for Change of Venue vas forwarded this 26th day of urch, 


1976, to: Thora: D. Clifford, Esquirc, 199 Mein Street, Hartford, Connecticut. 


4135 1 f. for, TT 
Assistant United States Attorney 
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Al TORNEYS AT Law 
133 Wau Street 
SCHENECTADY, N.Y. i2305 
(618) 346-1221-374-6317 


LAN 


KELSiEE.Mean ¢ 
Owen M.Bea.ey Leo W. Beo.cy 
Witciam J.Quincan ('68'~i868) 


May 19, 1976 


Honorable Henry F. Werker 
United States District Judge 
United States Court House 
Poley Square 

New York, New York 10007 


Rez U d a ichae iiche 
Dear Judge Werker; 


Mr. William FP. Dow, III, the Assistant U.S, Attorney 
for the District of Connecticut in charge of the above case, 
advised me by telephone Tuesday afternoon that the District of 
Connecticut “Plan for Achieving Prompt Disposition oi Criminal 
Cases" that he had annexed to his opposing papers to my Motion 
to Dismiss was not in effect in the District of Connecticut on 
Pebruary 11, 1975. Mr. Dow said that he had mistakenly believed 
that Plan to be in effect, but that upon checking he learned 
that the “Interim Plan” in effect in the District of Connecticut 
was identical in language as to “Retrials" to that in the Northern 
District of New York and provides that; 


“Where a new trial has been ordered by 
the District Court or a trial ex new 
trial has been ordered by an Appellate 
Court, it shall commence at the earliest 
practicable time, but in any event, not 
later than 60 days after the finality of 
such order... . ." 


Mr. Dow said that he had informed your law clerk of 
this quite significant fact also on Tuesday afternoon. I spoke 
with your law clerk this morning (Wednesday) and she stated I 
could send a letter setting forth my comments. 
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MEAD, BEGLEY & QUINLAN 


ATTORNEYS AT Law 


Honorable Henry F. Werkex 
Page Two May 19, 1976 


Rez: United States v. Michael J. Tiche 


As already noted in defendant's moving papers, 
Rule 50(b) of the Federal Rules of Criminal Procedure authorized 
and directed each District Court to enact plans containing rules 
for the prompt disposition of criminal cases. The Interim Plan 
of the Northern District flatiy directs that a Retrial “in any 
event" occur no later than 00 days after an order by the District 
Court. No exceptions whatever are allowed, except in situations 
involving appeals or collateral attacks, which are not present 
here. 


The core of the Government's opposition to defendant's 
Motion was that while the Northern District Plan had such a man-= 
datory direction, the Connecticut Plan did not and indeed pro- 
vided for Retrials within 90 days or longer if "good cause” was 
shown. 


With the Government's belated discovery that the 
Connecticut Plan *o providing was not in effect and had been 
replaced by a Plan identical in directory language to that of 
the Northern District of New York, the factual basis for its 
opposition to dismissal collapses. Whether one views the time 
clock from Hartford, Connecticut or Albany, New York, it began 
to run on the same date, February ll, 1976, and stopped running 
60 days thereafter. The flat sixty-day requirement was binding 
on the District Court of Connecticut priorx to the transfer and 
oa the Northern District of New York when the case arrived thcre. 
Thus st all times, both Courts were obligated by the sixty-day 
rule. 


Supporting this rather cbhvious result is the languase 
of the Government's Response to defendant's Motion for chanse of 
venue in Connecticut, submitted March 26, 1976. In that 
Response the Government stated it was ready for trial, acknow- 
leged that retrial should begin within the “required sixty-day 
period” and acknowledged defendant's “right to retrial within 
60 days". 
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Rez United States v. Michael J. Tiche ‘ 


A copy of the Government's Response is annexed to 
this letter and the pertinent paragraph reads as follows: 


“The Government has filed a Notice of 
Readiness in this case and is ready for trial. 
Since a change of venue may require the 
appointment of scparate counsel and an addi- 
tional period for trial preparation, the re- 
trial may not be begun within the required 
sixty-day period. The Goverment xsequcsts, 
therefore, that the Court advise the defcadant 
of t ‘s possibility and obtain from him a 
wa? e. of the right to re-trial withia sixty 
GM «st 


The transcript of the oral argument in Connecticut 
on defendant’s Motion for a change of venuc (which is anneucd 
to the Government's answering papers on cefendant's Motion to 
Dismiss in the Northern District of New York) also reveais ut 
pages 3 and 4 that defendant's counsel there advisud the Court 
that the Government had asked for “some sort of a waiver of a 
speedy trial" and defense counsel then stated "I am not aiour 
to waive that on behalf of my client". 


The District Court in Connecticut, of course, was 
chargeable with knowledge of that District's interin Plia 
requiring retrial within 60 days and indeed the Governicnt's 
papers specifically alluded to the requirement of a sixty-cay 
retrial and defendant's “right” to it. 


As noted during the oral argument in Albcnv, the 
wisdom of such a requirement may be subdjcct to acadcuic debite 
but its validity is not. It is now acknowledged that the flat 
mandate of a retrial within 60 days here with no ifs, ancs or 
buts was ani is contained in the rules exbodicd in the Interin 
Plans both of the District of Connecticut and of the Northern 
District of New York. It is submitted that there should Le no 
question that since the 60 days have clapsed, those rulics have 
not been complied with and the indictment should be Ccismicced 
for that reason. 
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MEAD, BEGLEY & QuINLAN 
ATTORNEYS aT Law 


Honorable Henry FP. Werker 6 
Page Four May 19, 1976 


Re; United States v. Michael J. Tiche 


The situation here is quite similar to that before 
the Ninth Circuit Court of Appeals in United Stetes v. Tixresco, 
decided March 25, 1976, No. 76-1571. As a member of the Speedy 
Trial “Planning Group" fox the Northern District of New York, 

I received a Release from the Administrative Office of the 
United States Courts setting forth the full text of the Ninth 
Circuit's opinion and I am enclosing a copy of that Release 
with this letter. 


In the Tirasso case, the Court was confronted@ with 
the clear and unambiguous language of the Speedy Trial statute 
which required the release from confineinent of defendants if 
they had not been brought to trial within 90 days of theix 
incarceration, The Court ecknowledged the good faith of the 
Government in that case, and further found that there were 
ample reasons for the delay, including the transfer from one 
district to another, The Court also acknowledged that if the 
statute was complied with, the result would be, without question, 
that the defeniants would flce to Mexico. Despite all these 
factors the Ninth Circuit held it had no alternative but to com- 
ply with the mandatory direction of the statute, and released 
the Getendants. While the Court in the Tirasro case was Gealing 
with the requirements of a statute, and this Court is Gealing 
with the requirements of an Interim Plan, the result cannot be 

- different. The Interim Plan was duly issued pursuant to a 2ule 
of Federal Criminal Procedure (Rule 59(>)) and was reviewed by 
the Judicial Council of the Second Circuit. Its validity and 
impact is just as binding upon the District Courts as any 
statute. Otherwise, if the directives of the Plan couté be 
disregarded, the enactment of the Plan would be an exercise in 
futility. 


The parallels between the ‘‘ir2-so case and the case 
here at issue are striking. In Tirasso the Court noted: 


“Appellants do not dispute the reasonable- 
ness of the procedures, the fact that the 
delay was occasioned by a lengthy investiga- 
tion of a serious and massive criminal schone, 
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the good faith of the government, or the 
high probability that defendants will flee 
to a foreign country. But they argue that 
such considerations are irrelevant. They 
point out that the statute unconditionally 
mandates release from custody in all cases 
Where the defendants have not been brought 
to trial within ninety days of arrest. 

18 U.S.C. $ 3164(c).* (p. 2) 


Despite this the Court stated: 


"Im light of these facts, the wisdom Jf 
the result Congress has decreed its ques=~ 
tionable.. . ." (p. 4) 


“It is discouraging that our highly 
refined and cowplex system of criminal 
justice is suddenly faced with iisle- 
menting a statute that is so inartfully 
drawn as this one. But this is the law, 
and we are bound to give it effect.” 

(p. 4) 


It has already been brought to this Court's attentioa 
that the language of the Interim Plan now concecedly in effcct 
both in Connecticut and the Northern District of New York, 
allows for time extensions in retrial Situations in the event 
of appeal or collateral attack but not otherwise. This is 
similar to the statutory plan in the Speecy Trial Act which 
provides “excludable time" in alzost all situations except 
that which requires the release of a Gefendant whose trial 
does not begin within 90 Gays of his incarceration. Here again 
the language of the Ninth Circuit is squarely in point: 


“Our analysis is confined to &% 3164, which 
pertains to all defendants in pretrial 
custody during the interim period frou 
September 29, 1975, through June 30, 1979. 
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Res United States v. Michael J, Tiche 


We note, by way of contrast, that the 
#tatute provides an elaborate series of 
exceptions or exclusions applicable to 
the permanent and transitional periods. 
16 U.S.C. § 3161(h). The fact that such 
exceptions or exclusions were explicitly 
provided in one portion of the stetute 
but not in the other may have been the 
product of a drafting error, or perhaps 
was caused by a misunderstanding of the 
practical zequirements of criminal admin- 

‘istration. in any event, the contrest in 
the statute requires us to finda that the 
clearly expressed congressional intent is 
to provide no periods of exclusion for the 
ninety-day trial requirement applicable 
during the interim period." (p. 3) 


The res:lt here is clear. The language of the 
Interim Plan requiring a retrial to commence “in any event . « « 
no later than 60 days” is clear and unambiguous, It may or iad 
not have been a result of a drafting error, but that is irxrele 
vant. The jury disagreement in Connecticut occurred on 


February 11, 1976. The Government, on that date, said it wes 
ready for trial and the Government later acknowledged Gefendzrni's 
“right” to a retrial within the sixty-day period. Tho defendiac 
here did not receive that right and it is yespectiully sussittcd 


that the indictment against him should be dismissed. 


Fortunately, the result here is not so drastic 3 
that in the Tirv>s30 case, where dengerous drug dealers wo 
released to continue their business. If the indictment here is 
dismissed, defendant Michael J. Tiche is still subject to a 
pending Stato of Connecticut indictment against him. In any 
event, if the Interim Plans of Connecticut and the Northern 
District of New York are to be any more than pieces of paper, 
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Res United States v. Michael J. Tiche 


their flat unambiguous requirement of a speedy retrial within 
60 days must be adhered to and the indictment against Tiche 


dismissed. 
I am sending a copy of this le xr to Mr. Dow. 
Pre 
William J. Quinlan 
WJIQsaa 
Enclosures 


cc; Mr. William F. Dow, III 
Assistant U.S. Attorney 
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ADMINISTRATIVE OFFICE OF THE 
UNITED STATES COURTS 
SUPREME COURT BUILDING 
WASHINGTON, D.C. 20544 


ROWLAND F. KIRKS 


O1nacron March 30, 1976 
WILLIAM E. FOLEY Issuance #12 


_ @aPuTY DIRECTOR 


TO: All Federal Judges, Planning Group Members, and 
Circuit Executives ° 


Speedy Trial Advisory 


SUBJECT: DECISION IN UNITED STATES v, TIRASSO, INTERPR ‘TING 
"INTERIM" TIME LIMITS UNDER 18 U.S.C. § 3164 


In an opinion written by Judge Kennedy, the Court of Appeals for the 
Ninth Circuit hae held that the exclusions of 18 U.S.C. §3161(h) do not 
apply to computations under the 90-day "interim" time limit. The case 
is United States v. Tirasso, No. 76-1571, March 25, 1976. The other mem- 
bers of the panel were Judges Goodwin and Sneed. i 


The text of the opinion follows: 


Appellants Tito Lombana-Pineres and Pietro Tirasso were indicted 
dn the Southern District of New York on charges stemming from an 
alleged attempt to smuggle 20 kilograms of cocaine into the United 
States from Colombia. They were arrested on November 19, 1975. 
Subsequently a criminal complaint was issued in the District of 
Arizona and the New York indictment was dismissed. On January 5, 
1976, a magistrate ordered the appellants’ removal to the District 
of Arizona, where they were indicted on January 20, 1976. A super- 
seding indictment was issued February 18, 1976, and trial was set 
for April 13, 1976. 


Since their arrest, appellants have remained in continuous 
custody in lieu of $100,000 bail. Appellants’ motion for release 
from custody on their own recognizance was denied by the district 
court. They appeal, arguing that the Speedy Trial Act of 1974, 18 
U.S.C. § 3164, mandates their release because they have been in 
continuous custody for more than ninety days awaiting trial. 


Appellants do not charge the government with bad faith in 
causing their removal to Arizona or in failing to bring them to 
trial immediately. The delays were necessary to gather evidence 
of a criminal conspiracy whose dimensions grew as the investigation 
proceeded, and which eventually proved to be of massive proportions. 
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The New York arrest and indictment charged appellants only with 
“conspiracy to undertake’a single transaction involving three defend- 
ants, but the subsequent Arizona indictments alleged that appellants 
engaged in a series of criminal transactions involving twenty-two 
defendants, in ten separate states, the Commonwealth of Puerto Rico, 
and four foreign countries. Arrest of the appellants prior to the 
conclusion of the investigation was necessary because they were 
foreign nationals, who had arrived only recently from abroad and 
were likely to leave the country at any time. While appellants 
could have been tried immediately for a portion of the conspiracy 
in the Southern District of New York, it was reasonsble to remove 
them to Arizona, the hub of this far-flung conspiracy. Indeed, 
removal of such a case is required for the sound administration 

of criminal justice; the action conserved judicial resources and 
the resources of the defendants. ‘ 

Appellants do not dispute the reasonableness of the procedures, 
the fact that the delay was occasioned by a lengthy investigation 
of a serious and massive criminal gcheme, the good faith of the 
government, or tie high probability that defendants will flee to 
a foreign country, But they argue that such considerations are 
irrelevant. They point out that the statute unconditionally mandates 
Telease from custody in all cases where the defendants have not 
been brought to trial within ninety days of arrest. 18 U.S.C. § 
3164 (c). 


We are constrained to agree. The language of section 3164 
ig straightforward. We find no ambiguity in its interpretation. 
Subsection (b) provides that the trial of persons held in custody 
solely because they are awaiting trial must commence within ninety 
days following the beginning of such continuous detention. Subsec- 
tion (c) provides that the failure to commence trial within the 
ninety day period, where such failure is not occasioned by the fault 
of the accused or his counsel, must result in an automatic review 
by the court of the conditions of celease, and further that "no 
detainees . . . shall be held in custody pending trial after the 
expiration of such ninety-day period . ..." Under the clear 
language of the statute the reason for delay is irrelevant, eo long 
as it is noc occasioned by tie accused or his counsel. 


The legislative history, moreover, makes it clear that release 
of the defendant from custody, and nothing less, is the sanction 
for delay beyond the ninety-day period. "Failure to commence the 
trial of a detained person under this section resulte in the automatic 
review of the term of release by the court and, in the case of & 


= 


person already under detention, release from custody." 5. Rep. 
No. 1021, 93d Cong., 2d Sess., reproduced in, 4 U.S. Code Cong. 


& Ad. News 7401, 7416 (1974) (emphasis added). 
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The government contended below that the ninety-day period has 
not expired, since appellants have been in .custody.in.the,District 
of Arizona only since January 5, 1976. Appellants, however, contend 
that they have been in continuous custody for the same offense since 
November 19, 1975, and the fact that a portion of the detention 
occurred in the Southern District of New York is. of no consequence. 


Section 3164 does not speak of detention within a particular 
district. Nor does it provide any period of exclusion for delay 
occasioned by the special circumstances of difficult cases.{1] The 
statute simply provides that "the trial of any person [detained solely 
because they are awaiting trial] shall commence no later than ninety 
days following the beginning of such continuous detention." While 
the offense charged in the Arizona indictment is of a substantially 
larger scope than that charged in the New York indictment, they are 
doth based on many of the same operative facts, and they are not, 
therefore, completely discrete offenses for which separate ninety- 
day periods might be applicable. Since appel. ants have been in 
custody for over ninety days awaiting trial on these charges, we 
hold that the clear and unambicuous terms of the Speedy Trial Act 
mandate their release pending trial. 


We are fully aware of the dangers inherent in today's decision. 
The charges against these defendants are serious. We are not deaiing 
with a haphazard attempt by amateurs to run the border with a small 
quantity of controlled substance, but rather with a sophisticated 
enterprise for importing wholesale quantities of dangerous drugs 
into the United States. The value of the 20 kilogram shipment 
alleged in the New York indictment was estimated between $500,000 
and $600,000. The government's case, as now pleaded, alleges a 
series of six such transactions involving these two appellants. 
Appellant Tito Lombana has been identified as "the head of a huge 
organization responsible for sending large quantities of cocaine 
anio the United Statec." Appellant Tirasso is identified as Lombano's 
liaison in the United States and as a direct participant in at least 
one previous transaction involving 5 kilograms of cocaine. Under 
these allegations the United States has the greatest interest in 
bringing these individuals to justice. 


{1} Our analysis is confined to § 3164, which pertains to all 
defendants in pretrial custody during the interim period from 
September 29, 1975, through June 30, 1979. We note, by way 
of contrast, that the statute provides an elaborate series 
vf exceptions or exclusions applicable to the pe-manent and 
traneitional periods. 18 U.S.C. § 316l(h). The fact that 
such exceptions or exclusions were explicitly provided in one 
porcion of the statute but not in the other may have been the 
product of a drafting crror, or perhaps was caused by a wis- 140 
underetanding of the practical requirements of criminal a ‘win- 
istration, in any event, the contrast in the stacute requires 
us to find that the clearly expressed congressional inteat 
is to provide no periods of exclusion for the ninecy-day trial 
requirement applicadle during the interia period, 
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Release of these two foreign nationals from custody is tanta- 
mount to an invitation to flee across the Mexican border, less than 
3 hours away. The district court, is denying appellants’ motion 
for release, noted that there was virtually no way to assure the 
appearance for trial of a foreign national once he is set free i:. 
the District of Arizona. Defense counsel all but admitted th.t 
appellants, once released, could not be counted upon to appear, 

We have no doubt of the correctness of this proposition. 


In light of these facts, the wisdom of the result Congress 
has decreed is quectionable. We release a man alleged to be the 
head of a forcign criminal organization dedicated to the smuggling 
of large quantities of illegal drugs, so that he may quickly cross 
the border and resume operating his business. We are also releas: ag 
his alleged right-hand man, as if to make certain that the enter- 
prise continues to operate at top efficiency. But this result 
is the only one open to us under the plain terms of the statute. 


It is discouraging that “our highly refined and complex system 
of criminal justice is suddenly faced with implementing a statute 
that is so inartfully drawn as this one. But this is the law, and 
we are bound to give it effect. 


It is therefore ordered that the district court release the 
appellants within 48 hours of the filing of this opinion upon such 
terms and conditions as the court may deem reasonable and not incon- 
sistent with the views expressed herein. 

The mandate will issue now. 


Remanded,. 


Se & @ 


Ls Le, 


William E. Foley 
Deputy Director 


ra 
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UNITED STATES DISTRICT COURT 8s. cisteucr count 
cw KAYE. COUN 
DISTRICT OF CONNECTICUT 
26-3 
UNITED STATES OF AMERICA 
v. : CRIMINAL NO. N 75-59 


MICHAEL J. TICHE H 


RESPONSE TO DEFENDANT'S MOTION 
FOR CHANGE OF VENUE 

The United States Attorney, through the undersigned Assistant 
United States Attorney, does not object to transferring this matter to the 
United States District Court of another district. The Government does not 
agree, however, to the specific locations named in the defendant's motion. 
The Government is prepared to submit appropriate alternative locations 
within this circuit equally convenient to the parties and witnesses and 
unexposed to substantial publicity about this matter. 

The Government has filed a Notice of Readiness in this case and 
ts ready for trial. Since a change of venue may require the appointment 
of separate counse} and an additional period for trial preparatic.., che 
retrial may not be begun within the required sixty: . period. The Govern- 
ont requests, therefore, thet the Court advise the defendant of this pos- 


sibility and obtain from him a waiver of the right to re-trial within 


Sixty cays. 
Respectfully submitted, 
wise oa Dorscy 
Cc Stases Attor ae 
rh 
ae 
nih . \, Il! 
‘Assistant United States Attorney 
ji} CERTIFICATE OF SERVICE 
This is to certify that a cony of the within and foregoing Response 
te Defenlant's “otion for Change of Venue wes forwarded this 26th day of ‘arch, 


1976, to: Thomas 0. Clifford, Escuire, My “ain Street, Hartford, Connecticut. 


AK 


vat 


4ii“ite F. dew, 1.) 
Assistant. United States Attorney 
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UNITED STATES DISTRICT COURT 


NORTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
Vv. : 76 - CR- 44 


MICHAEL J. TICHE 


SUPPLEMENTAL RESPONSE TO DEFENDANT'S MOTION TO DISMISS 
eee eee EEN FU DISMISS 


In September, 1975, in accordance with the requirements of 
Section 3164 of the Speedy Trial Act (18 U.S.C. 3164), the District 
Courts of the Northern District of New York and the District of 
Connecticut implemented an "Interim Plan" to assure the proper 
priority in the trial or disposition of criminal cases within those 
districts. (Copy of Connecticut Interim Plan attached as Appendix 
A). These plans are essentially identical and the provisions for 
"Retrials" (Rules 6 of both Plans) and sanctions for non-compliance 
(Rules 4 and Rules 5S) are virtually identical. Both Plans are 
presently in effect and will remain so until superceded by the 
revised plans which become operative on July 1, 1976. 

Defendant Tiche maintains that this case, despite the 
Motion to Withdraw by his original counsel, his Motior. for Change 
of Venue, and appointment of new counsel, should be dismissed, with 
prejudice, for failure to comply with Rule 7 of the Interim Plan 
of the Northern District which requires that a "new trial ... 
commence ... not later than 60 days" from the finality of the order 
for new trial. The Government submits that Defendant's Motion 
should be denied. 

First, dealing with the plan on its own terms, there are 
no sanctions provided for non-compliance with Rule 7. The non- 
compliance Rules, 4 and 5, deal with the Government's obligation 
to be ready for trial within six months "from the date of arrest, 


service of summons, detention, or the filing of a complaint or 
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periods, 18 U.S.C. 3161(h), including delays resulting from 
transfer from other districts under the Federal Rules of Criminal 
Procedure. When read agai.st this backdrop, the cracks in the 
Interim Plan are filled; both sanctions for non-compliance and 
excludable periods apply to retrials. The Revised 59(b) Plan of 
the District of Connecticut, (copy attached as Appendix B), 
essentially identical to the Northern District plan, as opposed to 
1/ 
the Interim Plans, conforms similarly to this aspect of the Act. 
Additionally, even under the sanctions provided in the Act, dis- 
missal with prejudice is not required for the Court must consider 
the seriousness of the offense; 
the facts and circumstances of 
the case which led to the dis- 
missal; and the impact of a 
reprosecution on the administration 
of [the Speedy Trial Act] - on the 
administration of justice [among 
other factors] 
18 U.S.C. 3162(a) (2) 
Ultimately one must reason with logic in assessing the 
issue presented. Should the defendant be rewarded with dismissal 
of his case because his original attorney was allowed to withdraw, 
his case transferred to another district and a new attorney 
appointed? Had the trial been scheduled before new counsel had an 
adequate opportunity to prepare this case could the defendant have 


been forced to trial? The realities of the complexities of this 


case and the logistics involved in its transfer to the Northern 


District of New York cannot be disregarded, nor can a rule be invoked 


> eine en 
~ Retrials, in the Revised plan, are treated under Rule 5, Time 
within which trial must ccmmence, (Connecticut Revised 50(b) Pian, 


Appendix B), and not separately under a separate rule, in accordance 


with the Act. The Interim Plans, rather than narrowing the Act as 
Defendant suggests, in fact violate it by failing to adequately 
provide for sanctions for delays incurred in retrials. 


L00 
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of a formal charge on which the defendant is to be tried” . wile 5) 
or the failure to hold trial for detained defendants within »re- 
scribed periods (Rule 4). Thus, to read Rule 7 as defendanc 
Suggests renders it unenforceable. 

Assuming arguendo that Rule 5 might be read to apply here 
(though to do so requires substantial mental prestidigitation), 
dismissal, especially with prejudice, is inappropriate. The 
Government was, in fact, ready for trial within six months of 
the return of the original indi “ om May 8, 1975. and in fact 
trial did commence well within that period. Moreover, the Govern- 
ment was---- 0S remained---- ready to retry Michael Tiche since 
the date of  . declaretion of mistrial on February 11, 1976. Thus 
the predicate for i vocation of Rule 5 sanctions has not been 
established. However, even further assuming Government unpreparedness, 
the relief requested --~- dismissal with prejudice --- is stil’ not 
mandated, for this case certainly presents the "exceptional circum- 
stances envisioned by Rule 6(h) and as well as an excludable period 
of 40 days (February 19 to March 31) while the Motion to Withdraw 
("proceedings concerning the defendan") was pending Rule 6(a). 
And even if that period is not properly excludable and if the 
Court found neglect by the Governmen still the proper remedy 
would be to allow the Government to proceed with trial within ten 
days. 

The long and the short of the matter is that the Interim 
Plans do not adequately deal with retrials following mistrials, 
especially where there has been a change of venue. This problem 
has simply fallen between the cracks. Guidance, there, must be 
sought from the Speedy Trial Act itself and from the Revised Plans 
which will become effective on July 1, 1976. Section 3161 (e) 
provides new trials following mistrials must commence within 60 
days. However, the Act also provides that calculation of this 


time period (as with all trials) is subject to certain excludable 
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to create a remeciy which does not exist. A dismissal oi the 
charges against ‘.:hael Tiche would defy commonsense and would 


violate, the Government submits, both the latter and purpose of 


the Interim Plan, and more importantly, the Speedy Trial Act. 


Respectfully submitted, 


VILL F. DOW, III 
ASSISTANT UNITED STATES ATTORNEY 


CERTIFICATE OF SERVICE 


This is to certifv that a copy of the within and foregoing 
Supplemental kesponse to Defendant's Motion To Dismiss was mailed 
this 19th dav of May, 1976 to: 


William Qvinlan, Esquire 
Mead, Begley & Quinlan 
133 Wall Street 
Schnectady, New York 


F. DOW, III 
ASSISTANT’ UNITED STATES ATTORNEY 
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UNITED STAT'S DISTRICT COURTS») 94 f}! 75 
DISTRICT OF CONNECTICUT ~ ~~ 
t 
AMENDMENTS TO CONFORM RULE 50(by' 
PLAN TO Ii’ ‘ERIM REQUIREMENTS OF 
THE SPEEDY TRIAL ACT 


Pursuant to the requirement of Rule 50(b) of the Fed- 
eral Rules of Criminal Procedure effective October by. 2972. 
and in conformity with the provisions of the Speedy Trial 
Act of 1974 (Chapter 208, Title 18 U.S.C.), and the Federal 
Juvenile Delinquency Act as amended (18 U.S.C. §§ 5035, 5037) 
the Judges of the United States District Court for the Dis- 
trict of Connecticut have adopted the following plan to mini- 
mize undue delay and to further the prompt disposition of 


crininal cases: 


-l. Priorities in Scheduling Criminal Cases: 


Insofar as is practicable: 


(a) the trial of criminal cases shall be given 
preference over civil cases, as provided by 
Rule 50(a) Federal Rules of Criminal Proce- 
dure; and 


(b) the trial of defendants in custody and high 
risk defendants should be given preference 
over other criminal cases. As used in this 
plan, “eustody" means custody on the Federal 
charge contained in the pertinent complaint, 
information, or indictment. As used in this 
plan, a "high risk defendant" means a defen- 
dant not in custody 


(i) whose chances of appearing at his trial 
or other court proceedings have been judi- 
cially determined to be poor; or, 


(ii) reasonably designated by the United 
States Attorney as posing a danger to him- 
self or any other person, or to the commu- 
nity. 
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2. Review of Defendants in Custody and Delin- 
quent Cases. 


(a) The United States Attorney of this District 


(b) 


shall submit to the Chief Judge of the Cir- 
cuit and the Chief Judge of the District 

Court reports of defendants in custody, high 
risk defendants, and delinquent cases as pre- 
scribed by the Circuit Executive, with appro- 
proval of the Chief Judge of the Circuit. 
Copies shall be furnished each District Court 
Judge and the fircuit Executive. In addition 
to monthly/reports (Form 74 and 74A), these 
reports shall include a biweekly report on re- 
vised Form 73 of all persons in custody await- 
ing action in this District, including juven- 
iles, and all high risk defendants, which 
shall set forth the date on which the time for 
trial of each defendant begins to run and whic 
shall report any action taken during the report- 
ing period pursuant to paragraph 4 or 11 for 
non-compliance with the time requirements for 
commencing trial. 


At not more than six-month intervals, the 
judges of the court, or a committee thereof, 
shall review the status of all persons in 
custody and all cases in which the maximum 

time limits set forth in Rules 3 and 5 have 
been exceeded, Cases shall be reassigned as 
appropriate in order to carry out the purposes 
of this p*an. The United States Attorney shall 
be informed of any cases in which his office 
appears to be responsible for unnecessary delay. 


3. Time Requirement for Trial of Defendants in Cus- 
tody and of High Risk Defendants. 


(a)(1) Trial of a defendant held in custody 


solely for the purpose of trial shall 
commence within 90 days following the 
beginning of continous custody. 


(2) Trial of a high risk defendant shall com- 
mence within ninety days of the determin- 
ation or designation as “high risk," or 
within ninety days of the effective date 
of this plan, whichever is later. 
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(b)(L) Where a defendant is apprehended outside 
this District and held in custody and his 
case is initially processed under Rule 20 
of che Federal Ruks of Criminal Procedure, 
the times set out above shall begin to run 
where the defendant rejects disposition un- 
der Rule 20. 


(2) Where a defendant is apprehended outside 
this District and is held in custody (ex- 
cept for cases initially processed under 
Rule 20), the times set out above shall 
begin to run: 


(i) Upon the beginning of the defendant's 
continuous custody, if the arrest was 
pursuant to a warrant issued on an in- 
dictment or information filed in this 
District; 


(ii) Upon the finding and recommendation 
or order by a magistrate that a warrant 
of removal shall issue, if the defendant's 
arrest was not pursuant to such a war- 
rant. 


(3) Where a defendant is apprehended outside 
this District and is released pursuant to 
the provisions of Chapter 207, Title 18, 
U.S.C., the times set out above shall begin 
to run when the defendant returns to his 
district. 


4, Effect of Noncompliance. 


Upon the expirationof the time limits prescribed 
by section 3: 


(1) A defendant in custody solely because he is 
iwaiting trial and whose trial has failed to 
coumence through no fault of the accused or 
his attorney shall be released subject to such 


conditions as the court may impose in accordance 
with 18 U.S.C. § 3146. 


(b) A high risk defendant whose trial has fa‘led 
to commence through no fault of the attorney 
for the Government shall have his release con- 
ditions automatically reviewed by the court. 
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A high risk defendant who is found by the 
court at that time to have intentionally de- 
layed the trial of his case shall be subject 
to an order of this court modifying his non- 
financial conditions of release und.i- Chapter 
207, Title 18, U.S.C., to insure ths: he shail 
appear at trial as required. 


- All Cases: Trial Readiness and Effect of Non- 
Compliance: 


In all cases the Government must be ready for 
trial within six months from the date of the 
arrest, service of summons, detention, or the 
filing of a complaint or of a formal charge upon 
which the defendant is to be tried (other than a 
sealed indictment), whichever is tlh earliest. 

If the Government is not ready for trial within 
such time, and if the defendant is charged only 
with non-capital offenses, the defendant may 

move in writing, on at least ten days' notice 

to the Government, for dismissal of the indict- 
ment. Any such motion shall be decided with ut- 
most promptness. If it should appear that suffi- 
cient grounds existed for tolling any portion of 
the six-months period under one or more of the 
exceptions in Rule 6, the motion shall be denied, 
whether or not the Government has previously re- 
quested a continuance. Otherwise the court shall 
enter an order dismissing the indictment with pre- 
judice unless the court finds that the Government's 
neglect is excusable, in hich event the dismissal 
shall not be effective if the Government is ready 
to proceed to trial within ten days. 


. Excluded Periods. 


In computing the time within which the Government 
should be ready for trial under Rule 5, the follow- 
ing periods should be excluded: 


(a) The period ofdelay while proceedings concern- 
ing the defendant are pending, including but 
not limited to, proceedings for the determina- 
tion of competency and the period during which 
he is incompetent to stand trial, pre-trial mo- 
tions, interlocutory appeals, trial of other 
charges, and the period during which such mat- 
ters are sub judice. 
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Periods of delay resulting from a continuance 
granted by the district court at the request 
of, or with the consent of, the defendant or 
his counsel, in writing or stated upon the rec- 
ord. The district court shall grant such a con- 
tinuance only if it is satisfied that postpone- 
ment is in the interest of justice, taking into 
account the public interest in the prompt dispo- 
sition of criminal charges. A defendant without 
counsel should not be deemed to have consented 
to a continuance unless he has been advised by 
the court of his rights under these rules and 
the effect of his consent. 


The period of time during which: 


(i) evidence material to the Government's case 
is unavailable, when the prosecuting at- 
torney has exercised due diligence to ob- 
tain such evidence and there are reasonable 
grounds to believe that such evidence will 
become available within a reasonable period; 
or 


(ii) the prosecuting attorney is actively pre- 
paring the Government's case for trial and 
additional time is justified by exceptional 
circumstances of the case. 


The period of delay resulting from the absence 

or unavailability of the defendant. A defendant 
should be considered absent whenever his loca- 

tion is unknown. A defendant should be considered un 
available whenever his location is known but his 
presence of trial cannot be obtained by due dili- 
gence, 


A reasonable period of delay when the defendant 
is joined for trial with a codefendant as to 
whom the time for trial has not run and there 
is good cause for not granting a severance. In 
all other cases the defendant should be granted 
a severance so that he may be tried within the 
time limits applicable to his case, 


The period of delay resulting from detention of 
the defendant in another jurisdiction provided 

the prosecuting attorney has been diligent and 

has made reasonable efforts to obtain the pres- 
ence of the defendant for trial. 
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(g) The period during which the defendant is with- 
out counsel for reasons other than the failure 
of the court to provide counsel for an indi- 
gent defendant or the insistence of the defen- 
dant on proceeding without counsel. 


(h) Other period of delay occasioned by exception- 
al circumstances. 


Retrials. 


Where a new crial has been ordered by the District 
Court or a trial or new trial has been ordered by 
an appellate court, it shall commence at the earl- 
iest practicable time, but in any event, not later 
than 60 days after the finality of such order. 

If the defendant is to be retried follewing an ap- 
peal or collateral attack, the court trying the 
case may extend such period for a total not to ex- 
ceed 180 days from the date on which the order oc- 
casioning the retrial becomes final, where unavail- 
ability of witnesses or other factors resulting 
from passage of time shall make trial within 60 
days impractical. 


- Demand and Waiver Provisions. 


A demand by a defendant is not necessary for the 
purpose of invoking the rights conferred by these 
rules. However, failure of a defendant to move 
for discharge prior to plea of guilty or trial 
shall constitute waiver of such rights. The pre- 
ceding sentence shall not apply to a defendant 
without counsel unless he has notice of these 
rules, 


Procedures Intended to Facilitate Prompt Dis- 


position of Cases. 


(a) Pre-trial conferences pursuant to Rule 17.1, 
Federal Rules of Criminal Procedure, shall 
be conducted as soon /4fERE arraignment as 
possible, consistent with the priorities of 
other matters on the court's criminal docket. 
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(b) The court or magistrate at the time of ar- 
raignment or at the time of any proceeding 
preliminary to arraignment shall promptly 
appoint counsel where appropriate under the 
Criminal Justice Act and Rule 44 of the Fed- 
eral Rules of Criminal Procedure. If a de- 
fendant appears for arraignment without coun- 
sel his arraignment may be postponed not more 
than one week, except for good cause shown, 
to permit him to obtain or to consult with 
counsel. When appropriate the court may cause 
a plea of not guilty to be entered for the de- 
fendant. The court shall take adequate steps 
to ensure that defendants are represente by 
counsel, 


(c) A trial date shall be set at the time of pre- 
trial conference or at the earliest practica>le 
time thereafter. 


(d) If the defendant and his counsel consent there- 
to, a presentence investigation may be commenced 


prior to a plea of guilty or nolo contendere or 
a conviction. 


(e) A defendant shall ordinarily be sentenced with- 
in 45 days of the date of his conviction or plea 
of guilty or nolo contendere. This specific per- 
iod, however, may be varied in accordance with 
the presentence report practices and procedures 
in this district. 


10. Responsibility of United States Attorney and 


Defense Counsel. 


(a) The court has sole responsibility for setting 
and calling cases for trial. Neither a con- 
flict in schedules of Assistant United States 
Attorneys nor a conflict in schedules of defense 
counsel will be ground for a continuance or 
delayed setting except under unusual circum- 
stances approved by the court and cal'ed to 
the court's attention at the earliest practi- 
cable time. Each judge will schedule criminal 
trials at such times as may be necessary to 
assure prompt disposition of criminal cases. 
The United States Attorney will familiarize 
himself with scheduling procedures of each 
judge and will assign or reassign cases in such 
manner that the Government will be able to an- 
nounce ready for trial. 
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(b) If the Uniced States Attorney knowns that a 
person charged with a criminal offense is 
serving a term of imprisonment in a federal, 
state, or other institution or that of another 
jurisdiction, it is his duty promptly: 


(i) to undertake to obtain the presence of 
the prisoner for plea and trial; or 


(ii) when the Government is unable to obtain 
the presence of the defendant, to cause 
a detainer to be filed with the official 
having custody of the prisoner and request 
him to advise the prisoner of the detainer 
and to inform the prisoner of his rights 
under the Federal Rules of Criminal Proce- 
dure and this plan. 


(c) If a defendant is being held in custody await- 
ing trial, the United States Attorney shall be 
responsible for advising the murt at the earl- 
iest practicable time of the date of the be- 
ginning of custody. 


(d) It is the responsibility of the United States 
Attorney to advise the court at the earliest 
practicable time (usually at the hearing with 
respect to bail) that the defendant is consi- 
dered a high risk defendant, 


11. Juvenile Proceedings. 


(a) An alleged delinquent who is in detention 
pending trial shall be brought to trial with- 
in 30 days of the date upon which such deten- 
tion was begun. 


Upon the expiration of such time limit, on 
the motion of the alleged delinquent or at 
the direction of the court, the case shall 
be dismissed, unless the Attorney General 
shows that additional delay was caused by 
the juvenile or his counsel or was consented 
to by the juvenile and his counsel, or would 
be in the interest of justice in the parti- 
cular case. Delays attributable solely to 
court calendar congestion may not be consi- 
dered in the interest of justice. Except in 
extraordinary circumstances, an information 
dismissed under this provision may not be 
reinstituted. 
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(b) If a juvenile is adjudicated delinquent, 
a separate dispositional hearing shall be 
held no later than 20 court days after 
trial, unless the court has ordered fur- 
ther study of the juvenile in accordance 
with 18 U.S.C. § 5037(c). 


Effective Date of Plan. 


This plan shall become effective on September 
29, 1975. 


. 


A ce 


United States District Judge 


C 


United Stgatds Digtrict Judge 


United States District Judge 
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Ill, Statement of time limits adopted by the court and procedures 
for implementing them 


UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 
REVISED RULE 50 (b), PLAN, EFFECTIVE JULY 1, 1976. 


Pursuant to the requirements of rule 50(b) of the Federal Rules 
of Criminal Procedure, the Speedy Trial Act of 1974 (18 U.S.C. chapter 
208), and the Federal Juvenile Delinquency Act 18 U.S.C. §§5036, 5037), 
the judges of the United States District Court for the District of 
Connecticut have adopted the following time limits and procedures to minimize 
undue delay and to further the prompt disposition of criminal cases and 
certain juvenile proceedings. 

Throughout this Revised Rule 50(b) Plan [hereinafter Plan}, the 
District of Connecticut has decided to adopt, effective July 1, 1976, the 
statutory time limits for July 1, 1979, mandated by the Speedy Trial Act 
of 1974. By accelerating the effective date of the 1979 time limits, 
it is hoped that problems in compliance will be identified and solved 
before sanctions are applicable. While we are adopting the 1979 time 
limits effective July 1, 1976, none of the Sanctions encompassed in 
18 U.S.C. §§$3162 will become effective until July 1, 1979, the dead- 
line mandated by Congress. 

Inmedijate application of the stringent 1979 time limits without 
sanctions will allow the planning group to monitor more accurately poten- 
tial difficulties in complying with the Speedy Trial Act by focusing 
upon the district's long-range problems now. It is hoped that the 
changes in the district's arraignment procedures established in Sec. 4 of 


this Plan will render the 60-day limit from arraignment to trial our only 112 


significant remaining compliance problem. Adopting the 197S time 
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limits immediately also will aid in assessing the effectiveness of changes 
made in this district's pretrial discovery motions and trial scheduling 
practices as established in Section 5 of this Plan. 

1. Applicability. 

(a) Offenses. The time limits set forth herein are |, licable 
to all criminal offenses triable in this court, including cases triable 
by United States magistrates, except for petty offenses as defined in 
18 U.S.C. §1(3). Except as specifically provided, they are not appli- 
cable to proceedings under the Federal Juvenile Delinquency Act. 

(b)  rsons. The time limits are applicable to persons accused by 
complaint who have not been indicted or informed against as well as those who have, 
and the word “defendant” includes such persons unless the context indi- 


cates otherwise. 


2. Priorities in Scheduline Criminal Cases. 

(a) Preference shall be given to criminal proceedings as fat 
as practicable as requirea by rule 50(a) of the Federal Rules of Criminal 
Procedure. The trial of defendants in custody solely because they are 
awaiting trial should be given preference over other criminal cases. 

(b) The preference to be given criminal cases shall not be 


unduly prejudicial to the prompt disposition of civil litigation. 


3. Time Within Which an Indictment or Information Must be Filed. 
(a) Time Limits. Any information or indictment charging an 
individual with the commission of an offense shall be filed within 30 
days from the date on which such individual was arrested or served with 


a summons in connection with such charges. 
(b) Measurement of Time Periods. If a person has not been 
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arrested or served with a summons on a Federal charge, an arrest will be 
deemed to have been made at such time as the person (i) is held in 

custody solely for the purpose of responding to a Federal charge; (ii) is 
delivered to the custody of a Federal official:in connection with a Federal 
charge; or (iii) appears before a judicial officer in connection with a 
Federal charge. 

(c) Related Procedures. 

(1) At the time of the earliest appearance before a judicial 
officer of a person who has been arrested for an offense nat charged in 
an indictment of information, the judicial officer shall establish for 
the record the date on which the arrest took place. 

(2) In the absence of a showirg to the contrary, a summons 
shall be considered to have been served on the date of service shown on 
the return thereof. 

4. Time Within Which Arraignment Must be Held. 

(a) An arraignment shal’ ‘> considered to take place at the 
time a plea is taken or entered .a open court on the defendant's behalf. 
The fulltime Magistrates are authorized to conduct arraignments and to 
enter pleas of not guilty in all criminal cases. A defendant wishing 
to plead guilty or nolo contendere shall be referred promptly to the 
trial judge. 

(b) Time Limits. A defendant shall be arraigned within 10 
days of: 

1) The filing of an indictment or information; or 
2) The date of the defendant's removal to this 
district. 


(c) Related Procedures. 
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(1) Upon the filing of an indictment or information, the clerk 
shall direct the defendant to appear before a judicial officer for arraignment 
at a stated time and date within 7 days from the filing of the indictment or 
information. The summons shall be accompanied by written notice advising the 
defendant of his right to retained counsel or to have counsel appointed and 
recommending that he appear with counsel. The defendant shall be advised 
that arraignment may take place without counse’ of hischoice if he fails to 
appear with such coun.el at the specified time and date. 

(2) In the event of the issuance of a warrant, the judicial 
officer before whom the defendant is brought shall similarly schedule 
arraignment within 7 days, shall similarly adivse the defendant of his right 
to counsel and recommend that he appear with counsel and shall similarly 
advise the defendant that the arraignment may take place without counsel of 
his choice if he fails to appear with such counsel 4t the specified time and 
date. 

(3) At arraignment, the judicial officer shall take appropriate 
steps to assure that the defendant is represented by counsel and shall 
arrange to have counsel appointed where appropriate under the Criminal Justice 
Act and rule 44 of the Federal Rules of Criminal Procedure. The judicial 
officer shall also inform the defendant of w. is district's Revised Rule 
50(b) Plan. 

(d) A defendant who signs a written consent to be tried before a 
magistrate shall, if no indictment of information charging the offense has 
been filed, be deemed indicted on the date cf such consent, provided that notice 
of such consent is given the government and approved by a judicial officer. 

5. Time Within Which Trial Must Commence. 


115 


(a) Time Limits. The trial of a defendant shall commence within 
60 days of the arraignment, 
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(b) Measurement of Time Periods. For purposes of this Rule 
(and not for purposes of considering Double Jeopardy claims): 

1) An arraignment shall be deemed to take place as 
provided in section 4(a). . 

2) A trial in a jury case shall be deemed to 
commence at the beginning of voir dire. 

3) A trial in a non-jury case shall be deemed to 
commence on the day the case is called when the judge orders that the case 
have an “on trial" status. 

(c) Discovery and Related Procedures. 

(1) At the time of arraignment, the jud :ial officer shall advise 
the defendant and his counsel of the court's Locai Rule JDZ for Discovery, 
adopted in conjunction with this Plan, and the government shall supply the 
defense all matters described in Local Rule JDZ (A) (1) and (2). Defendant's 
request for matters available under Local Rule JDZ §(A)(3)-7 shall be sade 
within 7 days following arraignment, and all such matters shall be supplied 
to the defendaai by the government within 7 days from defendant's request. 
wiatters the government may request under Local Rule JDZ 8B similarly shall be 
supplied within 7 days of such request, which shall be made during the period 
allowed the government to comply with defendant's request. Compliance with 
Local Rule JDZ shall be certified in writing to the court within 21 days 
following arraignment. 

(2) All motions which may be made prior to trial shal ve filed 
within 14 days of the arraignment, except that motions seeking discovery or 
involving matters disclosed during discovery shall be filed within 28 days of 


the arraignment. 


(d) Setting the Tria’ Date. The trial judge shall have sole 
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responsibility for setting cases for trial. ihe trial date shall be set 
within the 60-day limit following arraignment. 

(1) Conflicts in schedules of counsel will not be grounds for a 
continuance or delayed setting of the trial date except under circumstances 
approved by the court and called to the court's attention at the earliest 
practicable time. The United Stetes Attorney wi"] assign or reassign cases 
in such a manner that the government will be able to announce its readiness 
for trial. The government must be ready within 60 days of arraignment, 
excluding time excluded under the Speedy Trial Act. 

(e) Retrial. The retrial of a defendant shall commence within 
60 days from the date the order occasioning the retrial becomes final. If 
the retrial follows an appeal or collateral attack, the court may extend the 
period if unavailability of witnesses or other factors resulting from 
passage of time make trial within 60 days impractical. The extended period 
shall not exceed 180 days. (§3161[e]). 

(f) Withdrawal of Plea. If a defendant enters a plea of guilty 
or nolo contendere to any or all charges in an indictment or information 
and is subsequently permitted to withdraw it, the arraignment with respect 
to the entire indictment or information shall be deemed to have been held 
on the day the order permitting withdrawal of the plea becomes final. (§3161(i]). 

(9) Supersedinc Charges. 

’ 1) At the time of the filing of a complaint, 
indictment or information against a defendant charged in a pending indictment 
- or information or an¢ndictment or information dismissed on motion of the 
United States Attorney, the United States Attorney siall give written notice 
to the court if the new charge is not for the same offense charged in the 


original indictment or information or offense required to be joined therewith. 117 
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2) If the original indictment or information was 
dismissed upon motion of the defendant, or any charge contained in a complaint 
against an individual was similarly dismissed or otherwise dropped, and 
thereafter an indictment, information or complaint is filed charging the 
same person with the same offense or an offense based on the same conduct 
or arising from the same criminal episode, the time limit shall be determined 
without regard to the existence of the original charge. [$3161(d)]. 

3) If the original indictment is pending at the 
time the subsequent charge is filed, the trial shall commence within the time 
limit for commencement of trial on the original indictment or informativ:. 

4) If the original indictment or information wa 
dismissed upon motion of the United States Attorney before the filing of 
charge against the same defendant for the same offense, or any offense 
required to be joined with that offense, the trial shall commence within the 
time limit for commencement of trial on the original indictment or information, 
but the period during which the defendant was not under charges shall be 
excluded from the computations. Such period is the period between the dismissal 
of the original indictment or inf .rmation and the date the time would have 
commenced to run on the subsequent charge had there been no previous charge. 
(§3161[h}[6]). 

5) In cases in which paragraph (3) or (4) applies 
but no arraignment is held on the original indictment or information, the 
time limit for commencement of trial shall be computed as if such arraignment 
had been held on the last permissible day, determined under section A(a). 7 

6) The time within which an indictment or 
information must be obtained on a subsequent charge, or within wh ch an 


arraignment must be held on such charge, Shall be determined without regard to 


the existence of tne original indictment or information. 118 
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(h) Pretrial Hearings. All pretrial hearings on motions shall 
be conducted as Soon after the arraignment as possible, consistent with the 
priorities of other matters on the court's criminal docket. 

6. Defendants in Custody. 

(a) Time Limits. Notwithstanding any longer time periods that 
may be permitted under sections 3, 4, and 5, the following time limits will 
also be applicable to defendants in custody as herein defined: 

1) The trial of a defendant held in custody solely 
for the purpose of trial on a Federal charge shall commence within 90 days 
following the beginning of continuous custody in connection with such charge. 

(b) Measurement of Time Periods. For the purposes of this section: 

1) When a defendant is apprehended and held in 
custody outside this district, custody for the sole purpose of trial shall be 
deemed to begin (i) in proceedings under rule 40(b) of the Federal Rules 
of Criminal Procedure, upon the finding and recommendation or order by the 
magistrate or judge that a warrant of removal shall issue or upon the 
defendant's arrest pursuant to a warrant issued on an indictment or 
information filed in this district, and (ii) in.cases initially processed 
under rule 20, at such time as the defendant rejects disposition under rule 20. 

2) When a defendant is apprehended outside this 
district and is released pursuant to the provisions of chapter 207 of 
18 U.S.C., the times set out above shall begin to run when the defendant 
returns to this district and appears before a judicial officer. 

3) A trial shall be deemed to commence as provided 
in sections 5(b)(2) arid 5(b)(3). 

(c) Related Procedures. 


1) If a defendant is being held in custody solely for 119 
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the purpose of awaiting trial, the United States Attorney shall advise the 
court at the earliest practicable time of the date of beginning of such 
custody. 

7. Time Within Which Defendant Should be Sentenced. 

This section of the Plan is a court guideline not mandated by the Speedy 
Trial Act: | 

(a) Time Limit. The trial judge shall set a sentencing date at 
the time of conviction or pleas of guilty or nolo contendere. A defendant 
ordinarily shall be sentenced no later than 30 days after his conviction 
or plea of guilty or nolo conten“ere. 

(b) Related Procedures. 

1) The date of sentencing may be postponed only 
under circumstances approved by the court and called to the court's attention 
at the earliest practicable time. 

2) If the defendant and his counsel consent thereto, 
a presentence investigation may be cormenced prior to a plea of guilty or 
nolo contendere. 

8. Juvenile Proceedings. 

(a) Time Within Which Trial Must Commence. An alleged delinquent 
who is in detention pending trial shall be brought to trial within 30 days 
of the date on which such detention was begun, as provided in 18 U.S.C. §5036. 

.(b) Time of Dispositional Hearing. If a juvenile is adjudicated 
delinquent, a separate dispositional hearing shall be held no later than 20 
court days after trial, unless the court has ordered further study of the 
juvenile in accordance with 18 U.S.C. §5037(c). 


9. Exclusion of Time from Computations. 


120 


(a) Applicability. In computing any time limit under section 3, 
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4 or: 5. the periods of delay set forth in 18 U.S.C. §3161(h) shall be 
excluded. 

(b) Records of Excludable Time. The clerk of the court shall 
enter on the docket, in the form prescribed by the Administrative Office of 
the United States Courts, information with respect to excludable periods of 
time for each criminal defendant. With respect to proceedings prior to the 
filing of an indictment or information, excludable time shall be reported to 
the clerk by the United States Attorney. The docket entries made pursuant 
to this paragraph are for administrative purposes only, except as provided by 
this section or by order of the court. 

(c) Stipulations. 

1) The attorney for the government and the attorney 
for the defendant may at any time enter into stipulations with respect to the 
accuracy of the docket entries recording excludable time. 


2) To the extent that the amount of time stipulated by 


the parties does not exceed the amount recorded on the docket for any 
excludable period of delay, the stipulation shall be conclusive as between 
the parties unless it has no basis in fact or law. It shall Similarly be 
conclusive-as to a codefendant for the limited purpose of determining, 
under 18 U.S.C. §3161(h)(7), whether time has run against the defendant 
entering into the stipulation. 

3) To the extent that the amount of time Stipulated 
exceeds the amount recorded on the docket, the stipulation shall have no 
effect unless approved by the court. 

(d) Pre-tatictieat Procedures. 
1) In the event that eftter party seeks a continuance 


under 18 U.S.C. §3161(h)(8), such party shall file a written motion with the 
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court. The motion shall state (i) whether or not the defendant is being 
held in custody on the basis of the complaint, (ii) the period of time 
proposed for exclusion, and (iii) the basis of the proposed exclusion. In 
appropr‘<ate circumstances, such motion may include a request that some or all 
of the supporting material be considered ex parte and in camera. 

2) The court may gr*.:t a continuance under 18 ¥.$.¢. 
§3161(h)(8) for eitier a specific perioc «* time or a period to be determined 
by reference to an event (such as recovery from illness) not within the 
controi of the government. If the continuance is to date not certain, the 
court shall require one or both parties to inform the court promptly when and 
_ if the circumstances that justify the continuance no longer exist. In 
addition, the court shall require one or both parties to file periodic reports 
bearing on the continued existence of such circumstances. The court shall 
determine the frequency of such reports in the light of the facts of the 
particular case. 

(e) Post-Indictment Procedures. 
1) In the event that the court continues an 
arraignment or trial beyond the time limits set forth in section 4 and 5, 
the court shall determine whether the limit may be recomputed by excluding time 
pursuant to 18 U.S.C. $3161(h). In «he absence of a need for a continuance, 
the court will not ordinarily rule on the excludability of any period of 
time. 

2) If it is determined that a continuance is 
justified, the court shall set forth its findings in the record, either 
orally or in writing. If the continuance is granted under 18 U.S.C. 
§3161(h)(8), the court shall also set forth its reasons for finding that 


the ends of justice served by granting the continuance outweigh the best 
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interests of the public and the defendant in a speedy trial. If the 
continuance is to a date not certain, the court shall require one or both 
parties to inform the court promptly when and if the circumstances that 
justify the continuance no longer entet, In addition, the court shall require 
one or both parties to file periodic reports bearing on the continued 
existence of such circumstances: The court shall determine the frequency 
of such reports in the light of the facts of the particular case. 

10. Sanctions. 


(a) Defendants in Custety. A defendant in custody whose trial 


has not commenced within the time limit set forth in 18 U.S.C. §3164(b) 
shall, if the failure to commence trial was through no fault of the defendant 
or his counsel, be released subject to such conditions as the court may 
impose in accordance with 18 U.S.C. §3146. Nothing herein shall require 


that a defendant in custody be released except as required by 18 U.S.C. 
§3164(c). 


(b) Government Not Ready for Trial Within 60 Days. If the 
U.S. Attorney is not ready for trial within 60 days from the arraignment, 
and if the defendant is charged only with non-capital offenses, the defendant 
may move in writing, on at least 10 days notice to the government, for 
dismissal of the indictment. Any such motion shall be decided with the 
utmost promptness. The court' order dismissing the indictment shall be 
with prejudice unless the court finds that the government's neglect is 
excusable, in which event the dismissal shall not be effective if the 
government is ready to proceed to trial within 10 days. Failure of the 
defendant to move for dismissal prior to trial or entry of a plea of guilty 
or nolo contendere shal] constitute a waiver of the right to dismissal 
under this paragraph. : 

Computation of the 60 days shall not include time exclud- 
able under the Speedy Trial Act. 123 
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(c) Alleged Juvenile Delinquents. An alleged delinquent in 
‘custody whose trial has 1..°t commenced within the time limit set forth in 
18 U.S.C, §5036 shall be entitled to dismissal of his case pursuant to that 
section unless the Attorney General shows that the delay was consented 
to or caused by the juvenile or his counsel, or would be in the interest 
of justice in the particular case. 

(d) Dismissal Not Required. Except as required by paragraphs 
(a), (b), and (c) of this section, failure to comply with the time limits 
prescr’bed in this Plan shall net require dismissal of the prosecution. 

The court retains the power to dismiss a case for unnecessary) delay pursuant 
to rule 48(b) of the Federal Rules of Criminal Procedure 

11. Persons Serving Terms of Imprisonment. 

If the United States Attorney knows that a person charged with an 
offense is serving a term of imprisonment in any penal institution, he shall 
promptly seek to obtain the presence of the prisoner for trial, or cause a 
detainer to be filed, in accordance with the provisions of 18 U.S.C. $3161(j). 

12. Monitoring Compliance With Time Limits. 

(a) Responsibilities of District Planning Group. As part of its 
continuing study of the administration of criminal justice in this district, 
the district planning group will pay special attention to those cases in 
which there is a failure to comply with the time limits set forth herein. 
From time to time, the group may make appropriate recommendations to prevent 
repetition of failures. 

(b) Responsib’lities of Clerk. In addition to maintaining such 
statistical data as is required to be maintained by the Administrative Office 
of the United States Courts, the clerk will report monthly to the other 


members of the planning group each case in which there is a failure to 
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comply with any time limit set forth herein. In addition, the clerk 
shall have the responsibility for establishing the case monitoring 
system. To discharge the responsibility, the clerk is authorized to require 
such record keeping by the U.S. Attorney's office or other members of the 
planning group as may be necessary. 

(c) Responsibilities of United States Attorney. The United 
States Attorney shall, within 5 days after the close of the reporting period, 
furnish each judge of the court with a biweekly report of persons in custody. 
The Marshal shall provide such assistance as may be necessary in the 
preparation of the report. The report shall indicate the judge to whom 
each case has been assigned. The “Reason for Detention’ column shall 
include an explanation in any case for which the defendant's status appears 
to be inconsistent with the time limits set forth herein. 

13, Effective Date. 

Upon approval of the reviewing panel designated in accordance 
with 18 U.S.C. §3165(c) and rule 50(b) of the Federal Rules of Criminal 
Procedure, the time limits and procedure: set forth herein shall become 


effective on July 1, 1976, and shall supersede those previously in effect. 
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LOCAL RULE [JDZ] FOR DISCOVERY IN 


“CRIMINAL CASES 


. (A copy of this rule shall be mailed to counsel of record 
upon the filing of his appearance or upon his initial in- 
court appearance, whichever event shall first occur). 


Introduction . 
This local Rule [JDZJ, effective July 1, 1976, is adopted in 
_ conjunction with the Revised Rule 50(b) Plan for the District of Connecticut. 


It specifically implements Section 5(c) of the Plan which provides: 


(c) Discovery and Related Procedures. 


(1) At the time of arraignment, the judicial 
of r shall advise the defendant and his counsel 
of .ne court's Local Rule JDZ for Discovery, adopted 
in conjunction with this Plan, and the government 
shall supply the defense all matters described in 
Local Rule JDZ §(A)(1) and (2). Defendant's request 
for matters available under Local Rule JDZ §(A)(3)- 
(7) shall be made within 7 days following arraignment, 
and all such matters shall be supplied to the 
defendant by the government within 7 days. Matters 
the government may request under Local Rule JDZ 
§B similarly shall be supplied within 7 days of such 
request, which shal] be made during ‘¢’ 2 period 
allowed the government to comply with defendant's 
‘request. Compliance with Local Rule JOZ shall 
be certified in writing to the court within 21 days 
following arraignment. , 


(2) All motions which may be made prior to trial 
shall be filed witnin 28 days of the arraignment. 


A. DISCLOSURE BY THE GOVERNMENT ‘ 
if At arraignment, or within 7 days of a request by th defendant when 
such a request is necessary under Paragraphs 3-g to obligaty disclosure, the 
Government shall furnish copies, or notify the defendant ..c may inspect or 
listen to and record items which cannot be copied, of the following items in 
the possession, custody or control of the Government, or the existence of 


which is known or by the exercise of due diligence may become known by the 


Government: 126 
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1. Statement of Defendant. Any relevant, within or recorded 
statements made by the defendant; the substance of any oral statement of 
which the Government has knowledge or intends to offer in evidence made 
by the defendant, whether before or after arrest in response to conversation 
by any person known to the defendant to be a Government agent; recorded 
testimony of the defendant before a grand jury which relates to the 


offenses charged. 


Where the defendant is a corporation, partnership, association or 


’ Jabor union, the Government shall furnish to the defendant copies of 


relevant recorded testimony of any witness before the grand jury who (a) 
was, at the time of his testimony, so situated as an officer or employee 
a’ to have been able legally to bind the defendant in respect to conduct 
constituting the offense, or (b) was, at the time of the offense, 
personally involved in the alleged conduct constituting the offense and 


so situated as an officer or employee as to have been able legally to 


" bind the defendant in respect to that alleged conduct in which he was involved. 


_ If any question exists as to such definition, the government may submit any 


such material to the court for in camera review and decision as to applicability. 


2.. Defendant's prior record. The prior criminal record of the 


"s defendant. 


3. Bill of Particulars. 

a). If requested by the defendant within 7 days of arraignment, 
the Government shall provide a bill of particulars within 7 days of 
such request unless the Governmer, files specific objection to such request. 

In the event such objectign is filed, the bill of particulars shall be 
furnished as the court orders. 
 b). Within 7 days of the defendant's receipt of the Lill of 
particulars, the defendant may move to attack the sufficiency of the 127 


indictment as made more particular by the Government's bi LI of pacheulars , 


or , 


112 
GOVERNMENT'S SUPPLEMENTAL RESPONSE TO DE- 


FENDANT’S MOTION TO DISMISS w/ Appendices 
attached. 


4. Documents and tangible objects. If requested by the defendant, 
which request shal] be within 7 days of arraignment, books, papers, 
documents, photographs, tangible objects, buildings or places, which (a) 
are material to the preparation of the defense or (b) are’ intended to be 
used by the Government as evidence in chief at the trial, or (c) were 
obtained from or belong to the defendant. 


5. Repor :s of examinations and tests. If requested by the defendant, 


which request shall be within 7 days of arraignment, results or reports of 
physic1] or mental examination and of scientific tests or experiments 
which are material to the preparation of the defense or are intended for use 
by the Government as evidence in chief at trial. 
6. Search and Arrest Warrant Documents and Things. If requested 
by the defendant, which request shall be within 7 days of arraignment, 
all warrants, applications, with supporting affidavits, testimony under 
oath, returns, and inventories for the arrest of defendant and for the 
search and/or seizure of the defendant's person, property, things, or 
“things with respect to which the defendant has standing to move tr suppress. 
7. Electronic Surveillance Documents and Things. (a) If requested. 
by the defendant, which request shall be within 7 days of arraignment, all 
authorizations, applications, orders, and returns obtained pursuant 
to chapter 119 of Title 18 of the Un’'ed States Code with respect to which 
the defendant has standing to move to suppress, anu, (b) if requested by 
the defendant within 7 days of arraignment, and at reasonable cost to the 
defendant, all inventories, logs, transcripts and recordings obtained 
pursuant to chapter 119 of Title 18 of the United States Code with 


respect to which the defendant has standing to move to suppress. 
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& List of Government Witnesses. If requested by the defendant, which 
request shall be within 7 days of arraignment, on a Showing that the 
information is material to the preparation of the defense, that the request 
is reasonable in light of the circumstances of the case, and that there is a 

: “need for the disclosure which supervenes the need for concealment, a list 

of the names and addresses of all Government witnesses whom the Government 
intends to call in presentetion of the case in chief, together with any 
record of prior felony convictions of any such witnesses, or benefits 
accruing to such witnesses by virtue of their testimony. If the Government, 
within the 7 days it has to comply with the defendant's request, files 
an objection to the request, the list of names and addresses of all the 
Government witnesses shall be fui aished in such time and to such 


extent as ordered by the Court. 


- 


9. Brady v. Maryland, 373 U.S. 83 (1963), Material. All 
evidence which may be favorable to the accused on the issue of guilt or 
innocence within the scope of Brady v. Maryland, 373 U.S. 83 (1963). 
B. DISCLOSURE BY THE DEFENDANT 


1. Documents and Tangible Objects. If the defendant requests 
disclosure under paragraph: 4 I of Part A of this Local Rule, within 7 
days of defendant's request the Government may request that the defendant 
permit the Government to inspect and copy or photograph books, papers, 
documents, photographs, tangible objects, or copies or portions thereof, 
which are within the possession, custody, or contro) of the defendant 
and which the defendant intends to introduce as evidence in chief at the 


trial. The defendart shall comply within 7 days of the Covernment's 


request. 
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2.‘ Reports of Examinations and Tests. If the defendant 

“ requests disclosure under paragrapl. ~ _ of Part A of this Local ule, 

" within 7 days of cefendant's request the covernment may request that 

the *2fendant permit it to inspect and copy or photograph any results or 
‘Teports of physical or mental examinations and of scienti-ic tests or 

- experinents made in connection with the particular case, or copies thereof, 
within the possession or control of the defendant, which the defendant 
intends to introduce as evidence in chief at the trial or which were © 
prepared by a witness whom the defendant intends to call at the trial when. 
the results or reports relate to his testimony. The defendant shall comply 


within 7 days of the Government's request. 


C. TIMING AND COMPLIANCE 
1. .The parties shall certify in writing that there has been 
“compliance with-this order: 
2. It shall be the conktuaine duty of counsel for both sides 
. to reveal immediately to opposing counsel all newly-discovered 
informatic. or other mutant within the scope of this Local Rule 
after formal certification. 
3. Upon sufficient showing, the court may, at any time upon 
motion properly filed, order that the discovery and inspection provided 
by this Local Rule be denied, restricted or deferred, or make such 


other order as is appropriate. 
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AT__...OCLOCK _ OM. 
Jd, R. SCULLY, Clerk 
HENRY F. WERKER, D. J. ALBANY. 


Defendant, Michael J. Tiche, has moved to dismiss the indictment in 
this case for failure to commence a retrial under the Rule 50(b) Plan for Interim 
Requirements of the Speedy Trial Act either as adopted by the United States 
District Court for the District of Connecticut or as adopted by the United States 
Custrict Court for the Northern District of New York. 

The chronology of events which give rise to this unusual situation are 
as follows: 

On May 8, 1975 the defendant and nine others were indicted on 
charges based on the firebombing of the Sponge Rubber Products Company Plant 
No. 4 in Shelton, Connecticut or March |, 1975. The trial began on October 6, 1975 
and ended on February li, 1976. Defendant Tiche's motion for a mistrial was 
granted on February Il, 1976 when the jury indicated that it could not agree on a 
unanimous verdict as to him. On February 19, 1975, Tiche's appointed counsel filed 
a motion to withdraw and on March 26, 1975 a motion for change of venue was 
filed. On March 26, 1976 a hearing was held on both motions. 

During the course ot the argument on the motion for change of venue 


counsel for defendant expressly declined to waive a speedy trial. On March 31, 1976 
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the motion to withdraw and the motion for change of venue were granted and the 
case transferred to the Northern District of New York. This motion was granted 
"in the interest of justice." 

Tine order transferring this case from Connecticut was dated April 13, 
1976. I was not offic’ally designated to hear this case in the Northern District until 
April 22, 1976, although I had been unofficially informed of the designation prior to 
that date. On April 14, 1976 Wiliiam 3. Quinlan, Esq. was a signed as counsel to 
Michael Tiche. On April 19, 1976 a preliminary conference wa: held in my chambers 
in New York with the Assistant United States Attorney William Dow, Esq. and 
William J. Quinlan, Esq. At this time it was learnea tnat the trial record alone 
would consist of some 13,000 pages. In addition there were numerous exhibits and 
voluminous 3500 materials which defense counsel would have to read before he was 
ready for trial. The trial record was not at that time prepared. It was estimated 
that the defense counsel would be in a position to make motions by May 17, 1976 
including the motion to dismiss which is now under consideration. Gn May 17, 1976 
this motion was heard among others. At that time defense counsel had 9,000 pages 
of the trial record and requested a continuance of the trial date until June 7, 1976 
in the event that I should deny this motion. 

Defense counsel argues that the retrial of crirninal cases in either 
Connecticut or Northern New York is governed exclusively by the interim plans 
adopted by those Districts. In my opinion this case must be determined by the 


Connecticut plan since it originated in Connecticut. Since the plans *re virtually 


identical this is not dispositive of the problem. ! I have reached this conclusion 


since in my opinion February Il, 1976, the date of mistrial, not the date when the 
indictment was filed, is the date fromm which the period for retrial must be counted. 


The importance of this distinction arises from the fact that Connecticut's interim 
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plan which was in effect at the time the indictment was filed provided 90 days for 
retrials and contained a "good cause shown" escape hatch*while the plan in effect 


on February II, 1976 did not. 

The Connecticut plan which was adopted and became effective on 
September 29, 1975 provides: 

"7. Retrial 


"Where a new trial has been ordered by the 
District Court or a trial or a new trial has ‘een 
ordered by an appellate court, it shall commence at 
the earliest practicable time, but in any event, not 
later than 60 days after the finality of such order. 
If the defendant is to be retried following an appeal 
or collateral attack, the court trying the case may 
extend such period for a tota! not to exceed 180 days 
from the date on which the order occasioning the 
retrial becomes final, where unavailability of 
witnesses or other factors resulting irom passage of 
time shall make trial within 60 days impractical." 


The interim plan adopted by the District of Connecticut does not 


actually include a paragraph which permits the extension of this time period. The 


» only section which provides for excluded periods is paragraph 6? which only extends 


the time within which the government must be ready for trial and does not extend 
the time within which trial must begin after the government is ready. 
Furthermore, paragsaph 6 refers explicitly to paragraph 5 which relates to trial 
readiness and the effect of noncompliance. Thus a strict interpretation of the 
statute would yield the absurd result that where the government is ready for trial, 
the sixty-day period for a retrial could not be extended for any reason, including, 
for example, the unavailability of the defendant. 

Furthermore, it should be noted that there is no reference in 
paragraph 7 to any of the excluded periods mentioned in paragraph 6 of the plan nor 


does paragraph 6 of the plan make reference to paragraph 7. 
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For the following reasons, the court holds that this is an incorrect 
interpretation and application of the relevant statutes. First, on July |, 1976, a 
Revised Rule 50(b) Plan will go into effect to ensure compliance with the more 
stringent requirements of the Speedy Trial Act before its sanctions become 
effective in 1979. Under this plan, which will be effective in about five weeks, 
paragraph 9 provides that in computing the 60-day period for retrials, "the periods 
of delay set forth in 18 U.S.C. § 3161(h) shall be excluded." The failure of the 
current interim plan to apply the periods of delay to retrial must be considered an 
oversight on the part of the drafters. 

Furthermore, since there is no provision for excluded periods in 
calculating the time within which the trial must commence, the court must look to 
other applicable statutory provisions to fill the gap. The Speedy Trial Act, 18 
U.S.C. § 1361 includes a section on excluded periods,” many of the provisions of 
which are not even included in paragraph 6 of Connecticut's Plan. While the Act 
postpones the effective dates of some of iis subsections,” no provision delays the 
effective date of § 316l(e) or § 316I(h).° 1 therefore conclude that § 316I(h)(IMF) 
which allows an exclusion for the period of "delay resulting from proceedings 
relating to transfer from other districts under the Federal Rules of Criminal 
Procedure" applies to the retrial of this defendant.’ 

The order transferring this case to the Northern District ut New York 
was signed on foril 13, 1976 and was received the next day. Thus, the sixty-day 
period would run from April 1?, 1976. I consider the time period from February 19 
to April 13 as delay resul.ing from proceedings relating to the transfer from 
another district. It should be pointed out that any other interpretation would 
produce the anomolous result that the sixty-day period had run before the order 


transferring the case was signed. 


4. 
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Thus the court concludes that as long as the trial of this defendant 


commences on or before June 13, 1976, the time limits applicable to this action will 


have been satisfied. p 
SO ORDERED. 

DATED: New York, New York 
May 28, 1976 
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UNITED STATES OF AMERICA v. MICHAEL J. TICHE, 76-CR-44 


NOTES 


[. Paragraph 7 of both plans relates to retrials and the paragrapns are identical. 


2. United States v. Drummond, 5il F.2Zd 1049 (2d Cir. 1975) is a case decided under 
the Eastern District Rule which contained a similar "good cause" provision on 


retrial. 


In that case, the Second Circuit upheld a judgment of conviction 


obtained after a retrial which began after the ninety day period had run. 


3. 6. 


Excluded Periods. 


In computing the time within which the Government should be 
ready for trial under Rule 5, the following periods should be 
excluded: 


(a) The pericd of delay while proceedings concerning the 
defendant are pending, including but not limited to, 
proceedings for the determination of competency and the 
period during which he is incompetent to stand trial, pre- 
trial motions, interlocutory appeals, trial of other charges, 
and the period during which such matters are sub judice. 


(b) Periods of delay resulting from a continuance granted by 
the district court at the request of, or with the consent of, 
the defendant or his counsel, in writing or stated upon the 
record. The district court shall grant such a continuance 
only if it is satisfied that postponement is in the interest of 
justice, taking into account the public interest in the 
prompt disposition of criminal charges. A defendant 
without counsel should not be deemed to have consented to 
a continuance «nless he has been advised by the court of his 
rights under these rules and the effect of his consent. 


(c) The period of time during which: 


(i) evidence material to the Government's case is 
unavailable, when the prosecuting attorney has 
exercised due diligence 0 obtain such evidence and 
there are reasonab'- grounds to believe that such 
evidence will become available within a reasonable 
period; or 

(ii) the prosecuting attorney is actively preparing the 
Government's case for trial and additional time is 
justified by exceptional circumstances of the case. 


(d) The period of delay resulting from the absence or 
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unavailability of the defendant. A defendant should be 
considered absent whenever his location is unknown. A 
defendant should be considered unavailable whenever his 
location is known but his presence of (sic) trial cannot be 
obtained by due diligence. 


~~ 


(e) A reasonable period of delay when the defendant is joined 
for trial with a codefendant as to whom the time for trial 
has not run and there is good cause for not granting a 
severance. In all other cases the defendant should be 
granted a severance so that he may be tried within the 


time Jirii:s applicable to his case. 


(f) The period of delay resulting from detention of the 
defendant in another jurisdiction provided the prosecuting 
attorney has been diligent and has made reasonable efforts 
to obtain the presence of the defendant for trial. 


(g) The period during which the defendant is without counsel 
for reasons other than the failure of the court to provide 
counsel for an indigent defendant or the insistence of the 
defendant on proceeding without counsel. 


(h) Other period of delay occasioned by exceptional 
circt: istances. 


4. Section 3161(h) provides: 

(h) The following periods of delay shall be excluded in 
computing the time within which an information or an 
indictment must be filed, or in computing the time within 
which the trial of any such offense must commence: 

(1) Any period of delay resulting from other proceedings 
concerning the defendant, including but not limited to-- 

(A) delay resulting from an examination of the 
defendant, and hearing on, his mental competency, or 
physical incapacity; 

(B) delay resulting from an examination of the 
defendant pursuant to section 2902 of title 28, United 
States Code; 

(C) delay resulting from trials with respect to other 
charges against the defendant; 

(D) delay resulting from interlocutory appeals; 

(E) delay resulting from hearings on pretrial 
motions; 

(F) delay resulting from proceedings relating to 
transter from other districts under the Federal Rules of 
Criminal Procedure; and 

(G) delay reasonably attributable to any period, not 
to exceed thirty days, during which any proceeding 
concerning the defendant is actually under advisement. 
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(2) Any period of delay during which prosecution is 
deferred by the attorney for the Government pursuant to 
written agreement with the defendant, with the anproval of 
the court, for the purpose of aliowing the d -ndant to 
demonstate his good conduct. 

(3) (A) Any period of delay resulting from the absence or 
unavailability of the defendant or an essential witness. 

(B) For purposes of subparagraph (A) of this paragraph, a 
defendant ot an essential witness shall be considered absent when 
his whereabouts are unknown and, in additon, he is attempting to 
avoid apprehension or prosecution or his whereabouts cannot be 
determined by due diligence. For purposes of such suisparagraph, 
a defendant or an essential witness shall be considered unavailable 
whenever his whereabouts are known but his presence for trial 
cannot be obtained by due diligence or he resists appearing at or 
being returned for trial. 

(4) Any period of delay resulting from the fact that the 
defendant is menially incompetent or physically unable to stand 
trial. 

(5) Any period of delay resulting from the treatment of the 
defendant pursuant to section 2902 of title 28, Ur d states 
Code. 

(6) If the information or indictment is dismissed upon motion 
of the attorney for the Government and thereafter a charge is 
filed against the defendant for the same offense, or any offense 
required to be joined with that offense, any period of delay from 
the date the charge was dismissed to the date the time limitation 
would commence to run as to the subsequent charge had there 
€2N NO previous charge. 

(7) A reasonable period of delay when the defendant is joined 
for trial with a codefendant as to whom the trial has not run and 
no motion for severance has been granted. 

(8) (A) Any period of delay resulting from a continuance 
granted by any judge on his own motion or at the request of the 
defendant or his counsel or at the request of the attorney for the 
Government, if the judge granted such continuance on the basis of 
his findings that the ends of justice served by taking such action 
outweigh the best interest of the public and the defendant in a 
speedy trial. No such period of delay resulting from a continuance 
granted by the court in accordance with this paragraph shall be 
excludable under this subsection unless the court sets forth, in the 
record of the case, either orally or in writing, its reasons for 
finding that the ends of justice served by the granting of such 
continuance outweigh the best interests of the public and the 
defendant in a speedy trial. 

(B) The factors, among others, which a judge shall consider in 
determining whether to grant a continuance under subparagraph 
(A) of this paragraph in any case are as follows: 

(i) Whether the failure to grant such a continuance in the 
proceeding would be likely to make a continuation of such 
proceeding impossible, or result in a miscarriage of justice. 
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{ii) Whether the case taken as a whole is so unusual and so 
complex, due to the number of defendants or the nature of the 
prosecution or otherwise, that it is unreasonable to expect 
adequate preparation within the periods of time established by 
this section. 

(iii) Whether delay after the grand jury proceedings have 
commenced, in a case where arrest precedes indictment, is 
caused by the unusual complexity of the factual determination 
to be made by the grand jury or by events beyond the control 
of the court or the Government. 

(C) No continuance under paragraph (8)(A) of this subsectior 
shall be granted because of general congestion of the court's 
calendar, or lack of diligent preparation or failure to obtain 
available witnesses on the part of the attorney for the 
Government. 


5. Soc 18 U.S.C. § 3163 which postpones the effective date for $$ 3161(b), 3161(c) and 


l 


w 
N 


. 


6. I conclude that the first sentence of § 3161(h) which provides: "The following 
periods of delay shall be excluded in computing the time within which an 
information or an indictment must be filed, or in computing the time within 
which the trial of any such offense must commence" includes retrials under 
316\(e). 


7. See United States v. Guillette, Crim. No. H-524 (D. Conn., May 29, 1975). 
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FILED 
ian jl 4 Se PH°76 
U.S. CISTEICT COURT 
HE‘ HAVER, COUN. 


UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT 


UNITED STATES OF AMERICA 
V. : CRIMINAL NO, N-75-59 


MICHAEL J. TICHE 


RULING ON MOTION TO TRANSFER 


Defendant Michael J, Tiche has moved pursuant to 
Fed, R. Crim, P. 21 for a transfer of the charges pending 


against him in this district to another district in view of 


the extensive publicity that has occurred in this district, 


Defendant was tried along with eight co-defendants in an 
extensive trial that lasted five months, As to this defendant 
the jury reported a disagreement, and a mistrial was granted, 
on the defendant's motion, on February 11, 1976. The Govern- 
ment does not oppose a transfer, Dispute has arisen as to | 
the appropriate transferee district. Defendant suggescs | 
several sites including Buffalo, New York; the Government 
prefers a location more convenient to witnesses from | 
Connecticut. | 
The trial received extensive press coverage in this 
district, While it may be possible to select a jury that 
could fairly try the defendant, the flexibility that exists 
within the federal system to imize the difficulties of 
empaneling an impartial jury ought to be used in this instance 


to transfer the trial to another district "in the interest of 
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justice," Rule 21(b). A site reasonably convenient both to | 
the defendant, who lives in Pennsy) ania, and to the numerous 
Connecticut witnesses is Albany in the Northern District of 
New York, I have been assured that in the event of a transfer, 
a trial judge will be specially designated to preside at the | 
trial so that the transfer will not impose upon the already 
overburdened judges of the Northern District. 

Accordingly, it is hereby ORDERED that the pro- 
ceedings in Criminal No, N-75-59 against defendant Michael J. 


Tiche are transferred to the Northern District of New York. 


Dated at New Haven, Connecticut, this 3lst day of 


March, 1976, 


O 


Jon 0, Newman 
United States District Judge 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


eS 


UNITED STATES OF AMERICA ND NY - 76-CR-44 


vs. (CRIMINAL NO. N-75-59 
DISTRICT OF CONNECTICUT) 
MICHAEL J. TICHE 


ne te See eo ee 
MEMORANDUM 

In a written ruling on a motion by the above defendant, Michael J. Tiche, 
to transfer the charges pending against him in the District of Connecticut to 
another district in view of extensive publicity that has occurred in Connecticut, 
District Judge Jon 0. Newnan transferred the proceedings against Tiche to this 
Northern District of New York. In the writing, Judge Newman sets forth briefly 
the background facts and the reasons for his decision favorable to the defendant 
to transfer the case to this District Court for trial at Albany, New York. 

The Clerk of this District Court has assigned Docket No. 76-CR-44 to this 
case. The case shall be added to the March Session Criminal Calendar that is 
continuing for trial to be held in the Main Courtroom, United States Post Office 
and Courthouse, 445 Broadway, Albany, New York. United States District Judge 
Henry F. Werker of the Southern District of New York has agreed to accept special 
designation by Chief Judge Irving R. Kaufman to preside at the trial. On April 
14, 1976, I appointed Attorney William J. Quinlan cf the firm of Mead, Begley 
& Quinlan, 133 Wall Street, Schenectady, New York 12305, under the Criminal 
Justice Act to represent defendant Michael J. Tiche in the proceedings and trial 
in this District Court. 

Copies of this memorandum shall be mailed by the Clerk to Judges Newnan 
and Werker, defendant Tiche, Attorney Quinlan, United States Attorney James M. 
sullivan, Jr. of this District, and United States Attorney Peter C. Dorsey of 


the District of Connecticut. 


Dated at Albany, New York, this 15th day of April 1976. 


127 


DESIGNATION OF DISTRICT JUDGE BY 
CHIEF JUDGE KAUFMAN. 


AO Form 25-B (Rev. 12-76) 


DESIGNATION OF DISTRICT JUDGE 
FOR SERVICE IN ANOTHER DISTRICT WITHIN HIS CIRCUIT 


WHEREAS, in my judgment the public interest so requires; Now, therefore, pur- 
suant to the provisions of section 292 (b) of Title 28, United States Code, I do herby 


designate and assign the Honorable HENRY F. WERKER ’ 


United States District Judge forthe Southern Districtof New York 
to hold a district covrt inthe Northern District of New York during 
the period beginning May 17 ,1976* , enkending 
kKxxx , and for such additional time in advance thereof to prepare for the trial of cases, 
or thereafter as may be required to complete unfi::ished business. 

*for t'e purp. se of hearing and deciding the matter 


of United States v. Michael J. Tiche, Docket No. 
76-CR-44. 


fs ft 9 Kah Dh 


yess 
€ IRVING AUFRMAN 
Chief Ju 
Second Circuit 


Dated April 22 ,19 76 
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other party. I think for a statement to be made 
in rebuttal summation that the defense could have 
called such a witness is entirely improper. 

THE COURT: I will deny the motion 
and we will take a recess until twelve o'clock and 
we will charge the jury. I am not going to let it 
go until after lunch. 

(Proceedings continue in open court). 

THF CO...T: Ladies and Gentlemen of 
the Jury, I am going to take a recess until twelve 
o'cl.ck, and then I will charge the Jury. In the 
meantime, please do not discuss it. For the last 
time, do not discuss it. We will take a recess 
un‘ 7.1 twelve o'clock. 

(Recess was taken). 

(Proceedings continue). 

“Hz CLERK: Anyone who wishes to 
leave the ccurtzsom =z. do so now, as no one will 
be allowed to leave wh! le the Judge is charging the 

avy. 
CHARGE TO THE JURY 

THE COURT: Madam Forelady and 
Ladies and Gentleme. f£ the Jury: Now that the 


evidence is all in and Counsel have summed it up 


their respective contentions, the time has come for 
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you and I to perform our respective functions in 
the administration of justice in this case. 

As I stated to you at the outset, 
it is my duty to instruct you as to the principles 
of law to be followed,and it is your duty to accept 
those instruc..ons as they are given by me and 
apply them to the evidence in this case. 

I am asking the last juror: Can 
you hear ne? 

JUROR: Yes. 

THE COURT: All right. The indict- 
ment against this defendant is not evidence and it 
does not carry with it any presumption of guilt. It 
is merely a means by which the defendant and the 
jury are informed of charges or accusations and the 
means of bringing the defendant to trial. 

The defendant in this case has 
pleaded not guilty, and by that plea has put in issue 
e2ch of the elements of the charges made against him. 
You may not give any weight whatever to the fact 
that the indictment has been returned against the 
defendant. It is your duty to determine the facts 
as derived from your consideration of the evidence 


in this case, and then applying the principles of 


law to decide whether the defendant on trial before 
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you is guilty or not guilty of any of the charges 

so made against him. You are the sole and exclusive 
judges of the facts. If your recollection of the 
evidence differs in any way from the recoliection of 
Counsel or the Court, your recollection controls and 
should be relied upon by you. Your judgment as to 
what the facts are controls. You must approach your 
duty with complete fairness and impartiality. 

The Government and this defendant 
are entitled equally to justice in this court. The 
fact that this prosecution is brought in the name 
of the United States of America does not entitle 
the Government to any greater consideration than 
any other litigant would get. But by the same token, 
it is entitled to no less cons'deration. The issues 
in this case must be decided upon the evidence and 
the law. 

Before I turn to the indictment 
in this case and the charges that I made against 

few 
the defendant here, let me give you a/basic principles 
that should govern you in your deliberations. 

Under your oaths as jurors you 
should not, and can not allow sympathy for 


defendant or consideration of punishment which he 


might receive if he is found guilty to enter into | 
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your deliberations or to affect or influence your 
judgment in any way. The duty of imposing sentence 
in the event of a conviction would rest exclusively 
upon the Court and upon the Court's own conscience. 
During the trial I have been called 
upon to make rulings from time to time. I have 
sustained some objections; I have overrtled others. 
And on one or two occasions, I may have ordered 
testimony stricken and have advised you to disregard 
it. It is imporcant in the performance of your 
duties that you limit your consideration of the 
evidence to that which was actually received in the 
case and not to give any consideration to any 
evidence that was stricken. It is equally important 
that you do not draw inferences against ei her side 
because of any objection that Counsel may have made 
due to the fact that it may have been necessary from 
time to time to engage in conferences at the side bar 
or to exclude you from the courtroom altogether. 
Under our system of justice in this country, it is 
the function and duty of Counsel to object to any- 
thing that they think is legally improper, and they 
would be remiss in their duty if they failed to do 
so. But it is my function and duty to rule on these 


questions of law, and I would be remiss in my duty 
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if I failed to make such a ruling, even though scme- 
times that may not have been to the liking of Counsel 
for either side. 

If during the course of the trial, 
from my rulings or questions or facial expressions, 
and sors of the questions I may have put to a witness, 
you got the impression that I personally have any 
views on credibility of any witness or on the weight 
to be given to their testimony or to the proof or 
to the merits of the case, please disregard it. It 
is not my intention to imply or express any opinion 
or any views to you with respect to the facts in the 
case or the merit or credibility of any witness. 
That is your sole and exclusive function. Any 
questions which I may have put to witnesses during 
the course of the trial have beer put to those wit- 
nesses for purposes of what I hoped was to be 
Clarification of issues wnich you might ultimately 
decide. It was not to give you the impression that 
I was siding one way or the other. Whatever my 
feelings may be in this matter ave completely 
immater‘al and irrelevant. 

Let me give you a few more basic 


principles of general application, and I feel that 1 


this repetition is important. 


133 


CHARGE TO JURY. 


An indictment, as I said at the 
outset, is nothing more than a written charge or an 
accusation. It is the method by which the Government 
brings a iefendant into court for trial on charges 
that are made under that indictment. No reference 
is to be drawn from the indictment or from the fact 
that an indictment has been filed. The Grand Jury 
was not asked to determine whether this defendant 
was guilty or not guiity of the charges «ntained in 
the indictment. That is your function .- juro. , 
and your functior alone. The defendant, as I have 
stated, has pleaded not guilty, and by doi... so, 
he has put into issue every element of each of the 
crimes charged in the indictment. 

Under our law, every defendant, 
and that is true of the defendant in this case, is 
presumed to be in=.ovent. That presumption of 
innocence is in each defendant's favor throughout 
tne entire trial and even into your deliberations 
in the jury room. It is overcome only if, as and 


when you determine that his guilt has been establishe 


in this ~ase. The burden is upon the Government 


to establish this guilt beyond a reasonable doubt, 


beyond a reasonable doubt by the credible evidence 


and that burden applies to each element of the crimes 
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charged against the defendant. That burden never 
shifts to the defendant. It always remains the 

Government's, right down to the end of the trial. 
I have mentioned the term beyond 
What does that mean? 


a reasonable doubt. Reasonable 


doubt: a reasonable doubt founded upon reason. As 


the words imply, it is such a doubt as will be 
entertained by reasonable men after all the evidence 
in the case is carefully analyzed, compared and 


A reasonable doubt may arise not only from 


weighed. 
the evidence introduced but also from a lack of 
evidence. Since the burden is upon the Government 
to prove the defendant guilty beyond a reasonable 
doubt of every essential element of each crime 
charged, a defendant has the right to rely upon a 
failure of the prosecution to establish such proof. 
However, absoluie or wavheniesaas certainty is not 
required, hut there must be such certainty as 
satisfies your reason and judgment, and such that 
you feel conscientiously bound to act upon it. It 
is not a fanciful doubt or a whimsical or capricious 
doubt, for anything relating to human affairs and 
depending upon human testimony is open to some 
possible or imaginative doubt. A reasonable doubt 


is such doubt as would cause a prudent person to 
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hesitate before acting in matters of importance to 
himself or herself. In other words, if the evidence 

in your judgment, the conclusion that a 
defendant is guilty so as to exclude every other 
reasonable conclusion, you should declare him to be 
guilty. On the other hand, if on all the evidence 
you have a reasonable doubt as to the guilt of a 
defendant, you must find him not guilty. 


Whenever, in these instructions, 


I tell you that a certain element must be established 


before there can be a conviction on a certain count, 
I mean that this element must be established accordin 


to the standard of proof I have just explained. 


That is, proof beyond a reasonable doubt. The standa#d 


applies to every finding that is essential to a 
conviction of the defendant on any count. So if I 
don't repeat that standard of proof each time, bear 
in mind that it applies every time I speak to you 
about an element of the offense or a finding that 

you are entitled to make. So with respect to all 
such elements or findings necessary fer conviction 

on any count, I instruct you that you may not conclud 
that such an element or such a finding is established 
simply because you may think the weight of the 


evidence tips somewhat ir the favor of the Governmen 
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The standard of proof is beyond a reasonable doubt. 

Now, as to the charges, you may well 
be surprised to learn that the defendant is not 
charged with the crime of arson. That is an offense 
under the State law, and in and of itself violates 
no Federal statute. The defendart is charged in 
his Federal trial with violations of four different 
Federal statutes. Your task is to determine whether 
or not the Government has proved beyond a reasonable 
doubt that the defendant is guilty of violating one 
or more of these particular Federal statutes. But 
I emphasize that the only charges for you to consider 
are the four Federal law violations set forth in the 
indictment. 

The essential elements: before 
explaining each of the charges or counts of the 
indictment in detail, let me give you a summary of 
them so that you will have them all generally in 
mind as I discuss each one. 

There are four counts, That is 
four separate violations of Federal law are charged. 
Counts two, three and four vharge what are called 
substa*tive offenses. That is, the actual commission 


of a crime. Count one charges a conspiracy. That is 


a combination of two or more persons who agree to 
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commit a crime. 


I will start with the substantive 
offenses. Count two charges the defendant with a 
violation of the Interstate Travel Act. That is, 
travelling from one state to another with the 
intent to promote an arson, and thereafter performing 
some act tc promote an arson, 

Count three charges the defendant 
with transporting explosives from one state to another 
with the knowledge and intention that the explosives 
would be used to destroy Plant Fc.ur at Shelton. 

Count four charges the defendant 
with possession of a destructive device that was not 
registered to him or any of the persons who were 
charged. These are the three substantive offenses. 

Count one charges the defendant with 
the offense of conspiracy, specifically, a conspiracy 
to commit the crime charged in count two, interstate 
travel to promote an arson. 

One preliminary point: Before I 
turn to the counts in detail, what I am about to 
discuss at this point concerns the three substantive 
counts and not the conspiracy count. With respect to 
each of the substantive counts, there are two ways 


which a defendant can be found guilty. One is as a 
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principal. That is, that he is found beyond a 
reasonable doubt to have committed the of‘ense him- 
self and to have had the requisite knowledge or 


intent. The second way a person may be found guilty 
of an offense is as an aider or abettor. That is, 
he is found beyond a reasonable doubt to have aided 
or abetted someone else to commit the offense and 

he has the same knowledge or intent required for 
conviction as a principal. 

If a person aids or abets unother 
to commit a crime, then he may be found guilty of 
the crime even if he did not personally do each act 
necessary to constitute the offense charged. 

Section 2 of the Criminal Code providé¢s 
as follows: 

“Whoever commits an offense against 
the United States or aids, abets, counsels, commands, 
induces or procures .ts commission is punishable as 
a principal.” 

Under this statute, every person who 
wilfully participated in the commission of the crime 
may be found to be guilty of that offense. Participatjon 
is wilfull if done voluntarily and intentionally and 
with the specific intent to do something the law 


forbids. That is to say, with bad purpose, either to 
i] 
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disobey or disregard the law. 


I ‘cder to aid and abet another 
to commit a crime, 1s necessary that the accused 
wilfully associate himself in some way with the 
criminal venture and wilfully participate in it as 
he would in something he wishes to bring about. That 
is to say, that he wilfully seeks by some act of 
his to make the criminal venture succeed. To be 
guilty as an aider or abettor, a person must.be 
shown beyond a reasonable doubt to know the objective 
of the criminal venture and to intend by his actions 
to help make that venture succeed. He must also be 
shown beyond a reasonable doubt to have the same 
knowledge or intent required for conviction as a 
principal. A person can not be convicted of aiding 
and abetting in the commission of a crime «less the 
evidence establishes beyond a reasonable doubt that 
the crime occurred and that some other person 
performed the acts constituting the crime. 

A person cannot be guilty of any 


crime, either as a principal or as an aider or 
abettor or as a conspirator simply by being present 


during the commission of a crime. Even if he has 


knowledge that a crime is being committed, there 


must be proof beyond a reasonable doubt that a 


— 
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defendant participated in the criminal offense, 
that he in some way took action to help make the 
venture succeed. 

If you find with respect to the 
defendant on any count that he is guilty as an 
aider or abettor, your verdict is simply guilty 
on that count without any special mention of the 
aiding or abetting statute. 


Now, count two, the first of the 


substantive counts, charge violation of Section 
1952 of the Criminal Code. shat Section reads as 
follows: 


"\°y Whoever travels in interstate 
commerce with intent to ...3, promote, manage, 
carry on or facilitate the promotion, management 
or carrying on of any unlawful act'’vity and there- 
after performs or attempts to perform, any of 
the acts specified in said paragraph 3 shall be 
punished. 

"(b) As used in this section, 
unlawful activity means arson in violation of the 
laws of a state in which committed." 

Count two of the indictment reads 


as follows: 


“On or about Februery 28, 1975 in 


LE oo aS a LF EL ALE EO AD 
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4 
the district of Connecticut and elsewhere, David N. 
Bubar, Peter Betres, Dennis Tiche, Michael J. Tiche, 
John W. Shaw, Ronald Betres, Albert Coffey, 

Anthony A. Just, Donald L. Connors and Charles B. 
Mullen, did travel and cause travel in interstate 
commerce between Butler, Boyers and Pittsburgh, all 
in the Commonwealth of Pennsylvania, in New York 

in the State of New York, and Shelton, Derby, Danbury 
and New Haven in the State of Connecticut, with the 
intent to promote, manage, curry on and facilitate 
the promotion, management and carrying on of an 
unlawful activity, to wit: the commission of 

arson in violation of Section 53A-113, Connecticut 
General Statutes, revised 1958 as amended, and 

did perform acts, to promote, manage, carry on and 
facilitate the promotion, management, carrying on 

of such unlawful activity in violation of Title 18, 
United States Code, Section 1952 and 2. 

There are three elements of the 
crime charged in count two, each of which must be 
proven beyond a reasonable doubt befo.e tre can 
be a conviction of the defendant on count two. I 
will first list them and then add some explanation. 

The first element is that the 


defendant travelled in interstate commerce on or 
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about February 28, 1975. 


The second element is that he 
travelled with a certain intent. Namely, the intent 
to promote, manage, carry on or facilitate the 
promotion, management or carrying on of an arson in 
violation of the laws of Connecticut. 

The third element is that at a time 
subsequent to such interstate travel he performed or 
attempted to perform one or more acts to promote, 
manage or carry on or facilitate the promotion, 
management or carrying on or an arson. 

The first element of interstate 
travel simply means travelling from any place in one 
state to someplace in another state. The Government 
contends that the defendant did travel from one state 
to another on or about February 28. They conteng 
that. Michael Tiche went with Joh Shaw and Dennis Tic 
from Pennsylvania to New Haven, Connecticut and then 
to the Plant. 

The second element concerns the 
intent a person has when he travels interstate. He 
must be shown to have the intent to promote, manage 


and carry on or facilitate the promotion, management 


or carrying on of an arson in violation of Conresticu 

i 
{ 
j 


law. 
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To facilitate simply means to do 
some act that assists or makes easy the act ia ques- 
tion, here, the arson. 

I instruct you that a person com- 
mits arson in violation of Connecticut law if he 
recklessly causes destruction of a building of his 
own or another by intentionally starting a fire or 
causing an explosion. It is not necessary that the 
defendant intends to violate any specific section of 
Connecticut law. It is sufficient that he intended 
to take some step to Lelp bring about the arson, and 
that he knew that arson was unlawful. 

Now, in determining whether the 
defendant had tne requisite intent, that is the 
second element of the offense charged in count two, 
you are asked to determine what was in his mind, what 
he was thinking. You will also haves to consiéer a 
defendant's intent and knowledge with respect to all 
the other counts as well, so let me say a few words 
about how you are to approach the task in determining 
whether the Government has proved the intent beyond 
a reasonable doubt. 

Obv’ ously, you cannot look into a 
person's mind to find out what he knows or what he 
intends. A person's ntent and knowledge can ordinaril 


be inferred from what he does or what he says in the 
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light of the circumstances under which he acts or 
speaks. So in deciding whether the defendant had 

the requisite intent, that was the second element 

of count two. You should first consider what facts 
you find ertablished as to what that person said or 
did in the circumstances under which he spoke or 
acted, and then consider whether you chcse to 

draw from thom facts, the inference chat the requisit 
intent was in the mind of tne defendant. Of course, 
this element of intent, like all other elements, 

must be established beyond a reasonable doubt to 
support a conviction on these counts. You will 
recall that when I first mentioned this element of 
intent I referred to it ia the context of a defendant 
travelling with the requisite intent. I emphasized 
tnat now because in order to find this second element 
established, you must be persuaded beyond a reasonabl 
doubt that the defendant had the requisite intent 
when he travelled into Connecticut. If you find the 
defendent formed the requisite intent only after 
travelling to Connecticut, then the defendant must 
be acquitted on count two. But yeu could find this 
element of intent established if you are persuaded 


beyond a reasonable doubt that the defendant's 


actions or words under all the circumstances, even 


. + 
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after travelling to Connecticut, support the inferenc 
that he did have the requisite intent at the time he 
travelled to Connecticut. More simply, what a person 
does a+ one point in time can be considered as eviden 
of what his intent was at a somewhat earli point 

in time. 

The third element of count two is 
the doing - the attempt to do some act after the 
interstate travel to promote or in some way help 
carry out the arson. The act itself does not have to 
be unlawful, but it must be an act that either helps 
or attempts to help to bring about the arson. The 
Government contends that the defendant did perform 
such an act after his interstate travel. They con- 
tend that Michael Tiche along with Shaw and Dennis 

‘che, placed the dynamite and gasoline in Plant 4. 

Now, count three charges a violation 
of Section 844.(d) of the Criminal Code. ‘Yhat Sectio 
reads as follows: 

“Whoever transports in interstate 
commerce, any explosives with the knowledge and 
intent that it will be used unlawfully to damage 
or destroy any building shall be punished." 

Count three reads as follows: 


"On or about the 28th day of 
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February 1975 in the District of Columbia and else- 
where, David N. Bubar, Peter Betres, Dennis C. Tiche, 
Michael J. Tiche, John W. Shaw, Ronald Betres, 

Albert R. Coffey, Anthony A. Just, Donald L. 

Connors and Charles ['. Mullen did transport in inter- 
state commerce from Boyers in the Commonwealth of 
Pennsylvania tc Shelton in the State of Connecticut, 
explosives. That is, dynamite, detonating or primer 
cord and blast.sij caps, -.aowing and intending that 
the said e. ,losives would be used unlawfully to 
destrsy a building on Canal Street in Shelton, 
Connecticut, known as Plant No. 4, Sponge Rubber 
Products Company, in violation of Title 18, United 
States Code, Section 844.(d) and 2." 

With respect to the first e’ement, 
the statute defines explosive to include all forms 
of high explosives, blasting materials, detonators 
and detonating agents. You would be entitled to include 
that. dynamite is an explosiY® within the meaning of 
Section 844.(d). 

An explosive is used unlawfully 
to destroy a building if it is used in the course 
of an arson in violation of State law. As with 


count two, the requisite knowledge or intent to 


count three must be found to exist at the time of 
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the transportation of the explosive or prior to such 
transportation. 


Now, in considering count three 


*.2u will again be concerned with the distinction I a 

previously explained between thore who ma‘ be 

found guilty as principals and thosr who may be 

found guilty as aiders and abettors. The Government's 

evidence if you accept it, would tend to establish 

that this defendant did not actually transpor 

an explosive from Fennsylvania to Co .aecc.cut 23 

to the defendant, the Government conte, is that he 

is guilty of count three in that he knowingly aided 

and abetted in transporting the explosives. Bear 

in mind the standards that I have previously explained 

as to what constitutes aiding or abetting. Without 

repeating them in detail, let me simply remind voa 

that they require that a person know the objective 

of the criminal venture, and by its action, partici- 

pate in it. That is, make it his own or in some 

way act to help bring about the commission of the 

offense. And again, I remind you that an aider or 

abettor under count three must be shown to have the 

same intent required for conviction as a principal. 
You will also recall that I told 


you a person can be found guilty as an aider or 
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abettor only if someone else, the principal, committe 
the acts constituting the offense. 

With respect to count three, if 
you find that the explosives were transported from 
Pennsylvania to Connecticut, in any evert, you could 
still find the defendant guilty of count three if 
you find -syond a reasonable doubt that he knowingly 
aided and abetted the transportation of explosives. 
Cf course, before you could make such a finding, 
you would have to find that the defendant knew or 
intended the explosives would be used to destroy 
Plant 4 and that the defendant took some act to 
join the criminal venture of transporting the 
explosives and help make that venture succeed. The 
government contends that defendant did take scme 
action that makes him liable as an aider or abettor 
of the transportation, that Michael Tiche helped to 
prepare the truck's cargo and lozded the truck. 

I instruct you that before the 
defendant can be found guilty of aiding and abetting 


in interstate transportation of explosives as charged 
in Count three, you must be persuaded bevond a 


reasonable doubt that he took action to become an 


aider or abettor, as I have defined those terms, 


sometime prior to the interstate transportation 
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of the explosives. So in considering the iiability o 
~ the defendant as to count three, first decide 

whether explosives were transported from Pennsylvania 

to Connecticut. If you find they were, then as to 

the defendant, decide whether you are persuaded 

beyond a reasonable doubt that he took some action 


before that transportation but not after it that 


aided or abetted that transportation. If he did, 
then decide whether you are persuaded beyond a 
reasonable doubt that at the time he took such 
action but not after, he knew that he was aiding or 
abetting the transportation of explosives and knew 
or intended that those explosives woiild be used to 
destroy a building. 

Now, count four charges a violation 
of Title 26, United States Code, Section 5861(d). 
That section seads as follows: 

"It shall be unlawful for any person 
to receive or possess a firearm which is nt registere 
to him in the National Firearms Registration and 
Transfer Record." 

Count four reads as follows: 

"On or about March 1, 1°75 in the 
district of Connecticut and elsewhere, Charles D. 


Mullen, David N. Bubhar, Peter Betres, Ronald D. 


st ote ter aes ee a 
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Betres, Albert R. Coffey, Anthony A. Just, Dennis 

C. Tiche, Michael J. Tiche, John W. Shaw and 

Donald L. Connors did wilfully and knowingly receive 
and possess a firearm as defined in Title 2¢€ 

United States Code, Section 5845,A,& and Title 26 
United States Code, Section 5845,Fl(a), to wit: a 
destructive device consisting of dynamite, detonating | 
or primer cord, blasting cape and gasoline, which 
firearm was not registered to any of thom in the 
National Firearms Registration and Transfer Record 
age required in Chapter 53 Title 26, ". ited States 
Code, a violation of Title 26 United States Code 
Section 5861(d) and 5871, and Title 18 United States 
Code Section 2." 

There are three elements of the 
crime charged in count four, each of which the 
Government must prove beyond a reasonable doubt 
before there can be a conviction on that count. 

The first element is that the defendant on or about 


March 1, 1975, did possess a firearm within the 


meaning of that statute. 


The second element is that his 


nan Fat SELES. 


possession was knowing. That is, that he knew that 


what he possessed was a firearm. n 


The *hird element is that a‘ 


7, 
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the time of possession, the firearm was not registere 
to him in the National Firearms Registration and 
Transfer Record. 

With respect to the first element, 
possession of a firearm, the statute includes 
a definition of what constitutes a firearm. Included 
in that definition is the term "a destructive device", 
and destructive device is defined to mean any explosive 


bomb. In this case the Government contends that the 


assembled device consist yj Of barrels full of 
gasoline, sticks of dynamite, under them, detonating 
cord running to the dynamite and a timing device 
to acti: .ce the detonating cord is the destructive 
device or form that was possessed by the defendant. 
While dynamite alone does not 
constitutc a destructive device within the meaning 
of this statute, if you find there was, in Plant 4 
on the night of March 1, an -ssembled device of 
dynamite, detonating cord, gasoline and a timing | 
device so constructed as to detonate the dynamit. | 
and ignite the gasoline and cause an explesion and | 
fire, you would be entitled to concluie that this 
device was a destructive device or firearm within 
the meaning of the statute. 


I should point out that this is i 


° 
e 
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the only device the possession of which can be 
considered in connection with count four. 

There was some testimony about a 
pistol, but I instruct you that -« ssion of that 
firearm, if it occurred, is not sit icient to prove 
the offense charged in count four. The possession 
required for this first element need not be solely 
in the possession of one p2rson. Two or more 
persons may jointly share possession of an item 
so long as each has direct physical control cover 
the item. 

As to the second element, knowing 
possession simply means that the defendant knows 
that what he possesses is a destructive device. 

It is not necessary that he know that the device 
comes within the statutory definition of Federal 
law, nor is there any requirement that a defendant 
know that the device must be registered or know 
that it is in fact not registered, but there must 
be evidence that proves beyond a reasonable doubt 
that he knew what was possessed was a destructive 
device. In this case, a device capable of causing 
explosion and fire. 


The third elemert is simply the 


fact that the device was not registered. You will recall 
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there are in evidence certificates showing that a 
search was made in the National Firearms Regis*+ra- 
tion and Transfer Record, and that this search 
disclosed no recora of a destructive device registere 
to any of the defendants. You are entitled, though 
not required, to conclude that thes-« certificates 
establish the third element of this offense. Again, 
as with the othe: substantive offenses, you have to 
give consideration to the distinc ion between 
principals and aiders or abettors. The government's 
evidence, if you accept it, would tend to show that 
the destructive device was possessed in Plant 4 by 
Dennis and Michael Tiche along with John Shaw. The 
Government has also offered evidence to prove that 
the defendant took some action to aid or abet the 
possession of the destructive device. I have 
previously explained what sort of action and 
state of mind is necessary to constitute someone 
as an aider or abettor. Of course, the defendant 
cannot be convicted as an aider or abettor ~~ 
count four unless you find beyond a reasonable 
doubt that he ‘iew about the destructive device and 
intended, by his action, to participate with others 
in their possession of that device. 


Now, thus far I have been discussing 
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the three substantive charges charged in counts two, 
three, and four. Now let me turn to the conspiracy 
count charged in count one. 

Section 371 of the Criminal Code 
provides, "if two or more n. Ss conspire to commit 
any offense against the United States, and if one 
or more of such persons do any act to effect the 
object of the conspiracy, each shall be punished. * 

Count one charges the defendant 
with con piring to commit the substantive offense 
charged in count two. That is the interstate travel 
offense. Specifically, count one reads, that "com- 
mencing on or about the month of December, 1974, the 
precise date being to the Grand Cury unknown, and 
continuously thereafter up to and including the 
date of filing of this indictment in the district 
of Connecticut and elsewhere, Charles D. Mullen, 
David N. Bubar, Peter R. Betres, Rouald D. Betres, 
Albert Coffey, Anthony Just, Dennis C. Tiche, 
Michael J. Tiche, John W. Shaw and Donald L. Connors, 
defendants herein, wilfully and knowinyjly did combine, 
conspire, confederate and agree together with each 
other and with diverse other persons, to the Grand 
Jury unknown, to commit the following offense 


against the United States: To travel in interstate 


| 
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commerce between Butler, Pittsburgh and Boyers, 


all in the Commonwealth of Pennsylvania, and New 


York in the State of New York, to Shelton, 


Derby, 


Danbury, and New Haven in the State of Connecticut 


with the intend to promote, manage, carry on and 


facilitate the Promotion, management and carrying 


on of an unlawful activity, +o wit: 


the commission 


t arson in violation of Section 53A-113, Connecticut 


General Statutes, revised 1958 as amended, and 


did perform aces.t> promote, manage, carry on and 


facilitate the promotion, management and carrying 


on of such unlawful activity in violation of Title 


18 United States Code Section 1952 and 2." 
Count one also states,"in further- 
nee of the conspiracy and to effect the objects 


thereof, the defe:,.ant did commit, among others 


the following overt acts:" And it then lists a 
series of alleged overt acts. I won't read them all, 
but included in the list are the following: "(g) on 
or about February 27, 1975, Dennis Cc. Tiche, Michael 
J. Tiche and John W. Shaw prepared and loades the 
explosives and accelerant aboard the Avis truck 


for transportation from Boyers, Pennsylvania to 


Shelton, Connecticut. 


(1) On or about February 28, 1975, 
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Dennis C. Tiche, Michael J. Tiche and John W. Shaw 
travelled from Pittsburgh, Pennsylvania to New York, 
New York and then to New Haven, Connecticut and 
thence to Shelton, Connecticut. 

(o) On or about March 1, 1975, 
David Buber arranged and faciliteted the delivery 
or gasoline and explosives inte Plant 4, Sponge 
Rubber Products Company, Shelton, Connecticut, and 
the entry there into of Dennis C. Tiche, Michael J. 
Tiche and John W. Shaw. 

(p) On or about March 1, 1975, 
David N. Bubar, Dennis C. Tiche, Michael J. Tiche, 
John W. Shaw, Anthony A. Just, Ronald D. Betres 
and Albert R. Coffey were in Plant 4, Sponge Rubber 
Products Company, Shelton, Connecticut. 

(u) On or about March i, 1975, 
Dennis C. Tiche delivered a sum »2f money to Michael 
J. Tiche and John W. Shaw." 

There are three elements of the 
conspir..y of the defendants charged in count one, 
each of which must be proved beyond a reasunable 
doubt pefore there can be any conviction on that 
court. 


The first element is that the 


conspiracy charge in count one was formed in and 
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existed at or about the time alleged. 


Second, that the defenda.it wilfully 
became a member of a conspirary. 

Third, thr at least one member of 
the conspiracy knowingly committed at least one of 
the overt acts, in furtherance of the purposes of 
the conspiracy. 

Now, jet me turn to each eiement 
of count one in some detail. 

The first element concerns the 
existence of the conspiracy charged in the indictment 
A conspiracy is an agreement between two or more 
persons to accomplish some criminal or unlawful 
purpose. It is sometimes referred to as a partner- 
ship in crime. The agreement is the essence of 
the conspiracy. The agreement is established if 
you find that two or more persons in any manner, 
tr ough any contrivance, impliedly or tacitly came 
to a common understanding to violate the law. Neithe 
expressed language or any particular .rds are 
needed to indicate that such an agreement was 
formed. To establish the existence of the 
conspiracy, the government is not required to show 
that two or more persons entered a sol«~mn contract 


in writing statng that they had formed a conspiracy | 
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and detailing its objective. Indeed, it would 
be surprising if there were such a formal agreement. 
Your common sense will tell you that when people 
combine together in forming a criminal conspiracy, 
much is left to their. unexpressed understanding. 
From its very nature, a conspiracy is usual*y secret 
in its origin and execution. 

In determining whether there has 
been an unlawful agreement, you may consider the 
acts and conduct of the defendant and of the alleged 
co-conspirators that are done to carry out the 
apparent criminal purpose. The adage, "actions 
speak louder than wdrds" is often applicable. Some- 
times the only available evidence is a series of 
disconnected acts which, when taken together show 
the existence of the conspiracy. 

The conspiracy alleged in count one 
is a co.spiracy to commit the substantive offense 
charged in count two. That is, a conspiracy to 
travel in interstate commerce with intent to promote 
an arson in violation of Connecticut law, and there- 
after to commit some act to promote or help to 
promote that arson. 


The fact that a defendant is charged 


with a substantive offense does not mean that he 
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may not also be charged with a separate offense of 
conspiracy to commit that same substantive offense. 
Whether he is guilty, however, depends upon whether 
each of the elements of the conspiracy offense has 
been proved beyond a reasonable doubt. Furthermore, 
the first element of a conspiracy offense can be 
established only by proof that the particular 
conspiracy alleged to be in count one of the 
indictment is the conspiracy that was established. 
Proof of some other conspiracy will not suffice. 

The second element is whether the 
defendant wilfully became a member of the conspiracy. 
If you find that the defendant became a member of the 
conspiracy, you must be persuaded beyond a reasonable 
doubt that by his words or conduct or by both he 
clearly indicated his decision to join the conspiracy 
with the specific intention of advancing its 
objectives, and that he wilfully participated in the 
plan and in some sense promoted the venture himself 
or made it his own or indicated that he had a stake 
in the venture. 

On this point it is important to 
bear in mind that a defendant joining of a conspiracy 


cannot be shown by his mere presence with other 


members of the conspiracy, even if he has knowledge _ | 
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that there is a conspiracy being formed or existing. 


Mere similarity of conduct among various persons 
and the fact they may have associated with each 
other and may have assembled eoaithak and discussed 
common aims and interests does not necessarily 
establish proof of the existence of a conspiracy. 
Guilt by association is foreign to our law andbeing 
in the company of criminals, even if one knows 
that they are criminal activities, does not make a 
person a participant in a criminal enterprise. One 
may join a conspiracy without being assigned any 
particular role in the conspiracy, and the 
defendant can be found to have joined the conspiracy 
even if he does not know all the members of the 
comspiracy and does not know all of the detailsof the 
conspiracy. But there must be proof beyond a reason- 
able doubt that he knows the objecti-v-cs of the 
conspiracy and makes clear his intention to join 
the conspiracy in order to promote those objectives. 
A defendant may be found to have 
joined a conspiracy after it has initially been 
formed and if he does join, he is as responsible 
for the conspiracy as for all acts taken in further- 


ance as those who joined in the beginning. However, 


_a Gefendant is not liable for any action taken by 4 
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a co-conspirator beyond the scope of the conspiracy 
he understands he is joining. As I mentioned, the 
act of joining a conspiracy must be done wilfully. 
An act is done wilfully if it is done voluntarily 
and intentionally with a specific intent to do 
something that the law forbids. That is, with a 
bad purpose either to disobey or disregard the law. 

In deciding whether there was 
proof beyond a reasonable doubt that the defendant 
knowingly became a member of the conspiracy, you 
are entitled to consider all of the evidence in 
the case, but you should be concerned primarily 
with his statements and actions. Of course, in 
deciding whether a defendant's words or actions, 
demonstrate a wilfull joining of @ conspiracy, you 
are entitled to consider the circumstances then 
existing that are known to the defendant at the 
time he makes the statements or does the acts that 
you find are established. In other words, his acts 
or words are to be considered in context, not in 
the abstract. 

If you find that a defendant did 
join a conspiracy, then you can find that he is 


liable for all of the statements and actions of 


other members of the conspiracy that are made or 
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taken in furtherance of the objectives of the 
conspiracy, and he is liable even if these 
statements were made or these actions were taken 
in his absence. 

In deciding whether defendant 
knew of the objectives of the conspiracy and 
intended to promote them, he must be shown to have 
the same knowledge and the same intent necessary 
for conviction on the substantive offense charged 
in count two. In other words, don't think that 
a person can be convicted on the conspiracy count 
unless proof of knuwledge and intent is required 
for the substantive interstate travel count. Some 
people may have the mistaken idea that one can be 
guilty of conspiracy if he is just vaguely on the 
fringes of a criminal venture. That is not so. 
To be guilty of a conspiracy, a defendant must be 
found to be a knowing and wilfull participant in an 
agreement to commit the substantive offense, and he 
must have the same intent required for conviction 
on a substantive count. 

The third element concerns the 
known commission of at least one overt act in further- 
ance of a conspiracy. A fewmoments ago, I read to 


you from the indictment some of the overt acts alleged 
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in count one. You can read the others when you 
uave the indictment in the juryroom. 

An overt act need not be a criminal 
or unlawful act in and of itself, but it must be 
done to effect or promote or assist in the accomplish 
ine a purpose of conspiracy. It is not necessary 
that 2” overt act be charged in the indictment 
against each of the defendants. Neither is it 
necessary for you to find that all of the alleged 
overt acts were committed or that an overt act was 
performed by all or each of the defendants and 
co-conspirators. This element is established if at 
least one member of the conspiracy knowingly performs 
at least one overt act in furtherance of the con- 
spiracy. 

Credibility of witnesses: Now, 
in perfoi.ing your function, one of the most 
important things that you have to do is to pass 
upon this matter of credibility. That is, the 
believability of various witnesses who have appeared 
before you. In passing on the credability of each 
of the witnesses, there are certain considerations 
you may well have in mind. One of these is the 
appearance which the witness made when he was on 
the stand. You should try to size him up. Did he I 


appear to be telling thetruth? Did he appear to be | 
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honest? Did he appear to be intelligent? That is, 

did he appear to be a person who could have 

observed accurately what he is telling you about, r 
who would be likely to have remembered it 

accurately and who was capable of reporting it to 

you accurately? 

Another question for you to have in 
mind regarding each witness is the question as to 
whether the story he has told you is plausible. 

Does it ring true or are there inconsistencies in 

it? How does it fit in with other evidence in 

the case which you do believe and other facts you 

find have existed? Does it jibe with the evidence 
and those facts? fn short, eis ait testimony 

which was given by the particular witness whose 
credibility you are considering seems to be plausible? 

The testimony of *a witness may be 
discredited or impeached by showing that he 
previously made statements which are inconsistent 
with his present testimony. A prior statement is 
inconsistent with testimony if it includes something 
different from the testimony or omits something, 
and under the circumstances you have expected the 
omitted matter to be stated if true. The earlier 


inconsistent statements are generally admissible { 
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only to impeach the credibility of the witness and 
not to establish truth of the earlier statement. 

In determining credibility it is 
up to you to decide what significance to give to 
prior inconsistent statements. I further instruct 
you that if a witness reaffirms in his testimony 
something he said on a previous occasion, then that 
previous statement may be considered as fully as 
testimony in court. You may also bear in mind that 
if you should find that any witness has been 
deliberately falsifying on any material point in 
his testimony, you are privileged to take that fact 
into consideration in determining whether he has 
falsified on other points. But simply because you 
find that a witness has not reported one fact to 
you accurately, it does not necessarily foilow that 
he is wrong on every other one. A witness may be 
honestly mistaken on one element of his testimony 
and be entirely accurate and current on the other 
points. A witness may even be deliberately falsifyin 
and yet be entirely truthful on all other po. ‘s. 


But if you find that a witness has materially lied 


— = 


to you on one particular subject, it is only <atural 


that you should be suspicious of his testimony on 


all subjects, and under those circumstances, you are 


166 
CHARGE TO JURY. 


entitled to disbelieve his whole testimony. Whether 
you do disbelieve it or not, however, lies in your 
own sound judgment. You have the right to reject 
testimony even though it is uncontridicted if you 
feel you have a justifiable reason for doing so. 
Another question you may well 
ask yourselves, in the passing on the credibility 
of any witness is whether that witness has any bias 
or interest in the outcome of the case. Anc if so, 
whether he has permitted that bias or interest to 
color his testimony. It, of course, does not 
follow simp'~ from the fact that a witness h.s a 
bias or does have an interest in the outcome of 
the case that his testimony is to be disbelieved. 
There are many people, who no matter what their 
interest in the outcome of the case may be, would 
not testify falsely. But on the other hand, a jury 
should always bear in mind that if a witness has a 


decided bias or has an interest in the outcome of 


= 


the case, that bias or interest offer something 
of a temptation to shade his own testimony in 
accordance with his bias or sway him to advance his 


own interest, whether that be to gain some advantage 


—— = 


for himself or to do damage to another. It may even 


be that his bias or interest has so operated on ! 
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his mind that he has come to believe what he wants 
to believe and, therefore, he may testify falsely 
without at the time consciously realizing that 

his testimony is false. It is therefore obvious 
that should it appear as regards any witness whose 
credibility you are testing that he has some bias 
or some interest in the outcome of the case, that 
fact is one which you should take into consideration 
in weighing the, testimony. In short, you are to 
bring to bear upon the credibility of the witnesses, 
the same consideration, use the same sound judgment 
you apply to questions of truth and veracity which 
are daily presenting themselves for your decision 

in the ordinary affairs of life. 

Accomplice in the prosecution of 
crime: The Government is often called upon to use 
witnesses who are accomplices in the commission of 
the crime itself. This is particularly so in the 
case of conspiracy. Conspirators do not publicly 
proclaim their intention to operate openly. It often 


happens that only members of a conspiracy have 


evidence whienis relevant to and important in the 

s —_ 
case. However, experience has shown that accomplices 4 
may be motivated to place the résponsibility on 


others than themselves. Accordingly, in accomplice's 
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testimony should be closely examined, weighed with 
care, checked with the facts which you find to 
exist in this case and against the evidence which 
may corroborate it, then you should give the 
testimony such value or weight as you dcem important 
under the circumstances. An accomplice's testimony 
by itself may be sufficient to convict if, but only 
if it convinces you of the defendant's guilt beyond 
any reasonable doubt. It is, of course, proper for 
you to consider the interest which a witness has 
in the outcome of a case,whether that witness be 
a defendant himself, a government witness or a 
defense witness. But in determining the credibility 
of a witness's interest in the outcome of the case, 
it is certainly »atter you are entitled to take 
into consideration. I do not mean to suggest that 
a witness who has an interest in the outcome of 
the case may not be telling the truth in spite of 
his interest, but you may consider that factor in 
determining what weight to give his testi~ony. 

Let me add some further considera- 
tions you should bear in mind in considering the | 
credibility of the witness, John Shaw. In the first 


place, Shaw had admitted his participation in the 


=a 


criminal venture that resulted in the 


\ 
i 


169 


CHARGE .0O JURY. 854 


dest. ction of the plant. By his own admission, 

he is an accomplice of perpetrators of the crimes 
charged in this indictment. Of crurse, his pleas 

of guilty in this case are not ev’ ‘ence of the 

guilt of any defendant in this case. Those pleas 
may be considered only to the extent that they may 
affect Shaw's credibility. I instruct you that the 
testimony of an accomplice should be weighed, as I 
have said, with cautio nd great care and it should 
be considered with greater scrutiny than the 
testimony of other witnesses. Moreover, Shaw had 
acknowledged that he has received certain benefits 
in return for his decision to cooperate with the 
authorities and testify. He was allowed to pl«ad 

to only two of the counts with which he was originall 
charged aud the remaining counts were dismissed 
Furthermore, he has been sentenced to five years 

on those two counts, and he understands that such 
sentence in the state case that grew out ot this 
episode and the sentence in the Federal case in 
Pennsylvania arriving out of a previous arson 
episode is to be concurrent with this sentence. 
Further, he understands there will be no state 
prosecution in Pennsylvania arising out of the prior 


arson. He also acknowledged that he had received 
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some cash payments from the Government for food 
and living expenses between April and August. You 
should also keep in mind that his attorney made a 
motion to amend his sentence, which has been 
denied. In such circumstances, you should realize 
that there is always the risk that an accomplice 
may shave hi~ testimony or embellish it in ways 
that he thinks will be helpful to the prosecution. 
He may nct do so deliberately, or he may do so unin- 
tentionally, trying honestly to recall wha: happened, 
but reporting events or conversations to you with 
variations that he has come to believe are true. 
You should have these considerations in mind as 
you consider Shaw's credibility. They reinforce 
what I earlier told you about weighing the testimony 
of an accomplice with caution and great care. Howeved, 
I am not suggesting that you are not entitled to 
accept the testimony of an accomplice even when he 
has receive? or hopes to wceive substantial 
benefits. . Sometimes the testimony of an accomplice 
is accurate as to most, and on occasion, all details, 
end it may be the only evidence available to establish 
certain facts. | 
You are entitled to rely on Shaw's l 


: ° i 
testimony whether or not it 1S corroborated, but you ; 
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should bear in mind what I have said in deciding 
how much weight to give his testimony. You are 
free to credit none of it, some of it or all of it. 
It is, of course, the defense's 
contention that the testimony of the witness Shaw 
should not be believed because his testimony was 
colored by his hopes of gain and beneficial treatment ; 
by the Government, because his testimony, claims 
the defendant was part of a deal for lenient treat- 
ment for himself, because he has been shown to be 
untruth on other occasions, because he has 
been convicted of several crimes, because of his 
bad character and because of other reasons. It is 
further the defense's contention that if you do 
reject Shaw's testimony, there is not enough 
other independent testimony on which he can be con- 
victed of any of the counts in the indictment. 
Expert testimony: You will recall 
that the Government offered the testimony of a 
handwriting examiner and a fingerprint examiner. 
Witnesses who by their education and experience, have 
becone expert in some art, science, profession or 
calling, may state an opinion as to relevant and 
material matters in which they profess to be experts, 


and they also state their reasons for the opinion. 


a 
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You should consider each expert opinion received 
in evidence in this case and give it such weight 
you may think it deserves. If you should decide 
that the opinion of an expert witness is not based 
upon sufficient educational experience, or if you 
should conclude that the reasons given in support 
of an opinion are not sound or that the opinion is 
out-weighed by other evidence, you may (isregard 
the opinion entirely. Furthermore, I instruct yo’ 
that an opinion of an expert witness can be rejected 
even if it is not contradicted by other evidence. 
You are entitled to look at the exhibits concerning 
the handwriting and fingerprint comparisons and make 
up your own minds on that issue. 

In considering the testimony of the 
Government experts and witnesses or government agents, 
you should bear in mind that their testimony is 
entitled to no greater significance simply because 
they are employees of the government. Their 
testimony should be subject to the same considerations 
you apply to any witness regardless of their employmen 
by the Government. 

Now, the defendant's failure to take 
the stand: The law does not compel a defendant to 


take the witness stand to testify, and no unfavorable | 


i 
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inference of any sort may be drawn from the fact 
that a defendant chooses not to testify. You must 
not permit such a fact to weigh. in the slightest 
degree against the defendant, nor should it enter 
into your discussions or deliberations. A defendant 
is not required to establish his innocence. He 
need not produce any evidence whatsoever if he does 
not choose to do so, and there cannot be any adverse 
inference drawn from the defendant's failure to 
produce evidence. As I have indicated, the burden 
is on the Government to prove a defendant guilty 
beyond a reasonable doubt. If it fails, the defense 
has the right to rely on that failure and if right, 
must be acquitted. 

Hearsay: Most of the evidence 
in this case is testimony from witnesses who took 


an oath to tell the truth and were subject to 


cross-examination. However, under the rules of 
evidence, there was also permitted into evidence 
certain statements that are called hearsay. Hearsay 

W 


is a statement of some assertion that was made out 


of court by someone and is offered in evidence to 


prove that the assertion is true. The assertion 


may be presented in a written document or in 


another witness's testimony. You should note that 
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such evidence, although admissible in some circum- 
stances, should be viewed carefully. You should note 
that such out of court statements were not, of course, 
made under oath, thus, the person making the stateme. 
is not subject to the penalties for perjury. You 
should also note that you have had no opportunity 

to observe the demeanor of the person who made the 
statement while he was making it as you ave had with 
the other witnesses who have testified here. It 

is possible that the witness who related hearing 

this staterent may have heard or reported it in- 
accurately. Lastlv, you should bear in mind that 

the defense counsel has had no opportunity to 

cro:* examine the person who supposedly made the 
hearsay statements, and that cross-examination is 

an integral part of our search for the truth. 

Alibi: The defendant has offered 
evidence to show that at a significant time he 
was at a place other than that at which the Sovernmen 

contends that he was. This defense is calle’ an 
alibi. 

Now, an alibi is an entirely legal 
and proper defense. It simply means that a 
defendant was at a location different from the 


location indicated by the Government's evidence. 
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Moreover, there is no burden on the defendant to 
establish his alibi. The burden of truth always 


remains on the Government to establish the defendant' 


guilt. But you should consider the alibi evidence 

in deciding whether a reasonable doubt exists as to 

a defendant's guilt on each of the crimes charged. 
i 
| 


If his alibi evidence, weighed with all the 
other evidence, in this case, leaves you with a 
reasonable doubt about his guilt, then you should 
acquit. him. 

I have now explained to you what 
you must find in order to convict this defendant 
of the crimes charged in the indictment. Before 
you ‘go out to begin your deliberations, there are 
a few general things that I want to explain to you. 

Evidence is of two types, direct 
evidence and circumstantial evidence. Direct 
evidence is where a witness testified to what he 
saw, heard, observed what he knows of his own knowledge 
or something that comes to him by virtue of his 
senses. 


Circumstantial evidence is evidence 


connected facts which reasonably follow in the 


of facts andcircumstances from which one may infer | 
! 
experience of mankind. Circumstantial evidence is \ 

i 
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that evidence which seems to prove a disputed fact 
by proof of other facts, which have a logical 
tendency to lead the mind to a conclusion that those 
facts exist which are sought to be established. 
Circumstantial evidence, if believed 
is no less valuable than direct evidence, because 
in either case you must be convicr 1 beyond a 
reasonable doubt of the guilt of iie defendant. 
Let us take one simple example one often uses to 
illustrate what is meant by circumstantial evidence. 
We will assume that when you entered the courthouse 
this morning the sun was shining brightly outside 
and it was a clear day, there was no rain and the 
sky was clear. Assume that in this courtroom the 
blinds were drawn and the drapes were drawn so that 
you could not look outside. Assume that you were 
sitting in the jury box, and despite the fact that 
it was dry when you entered the building, somebody 
walked in with an umbrella dripping water and is 
followed in a short while by a man with a raincoat 
which is wet. Now, on our assumptions, you cannot 
look out of the courtroom and see whether it is 
raining or not, and if you were asked, is it raining, 


you cannot say you know it directly or from your 
| 


it 
" 


own observation, but certainly upon the combination 


{ 
( 
{ 
| 
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of facts, and given that when you entered the 
building it was not raining outside, it wauld be 
reasonable and logical for you to conclude that 
it is now raining outside. That is about all there 
is to circumstantial evidence. You infer on the 
basis of reason and experience from an established 
fact the existence of some further fact. There 
are times, when different inferences may be drawn 
from facts, whether they are proved by direct 
or circumstantial evidence. The Government asked 
you to draw one set of inferences while the defendant 
asked for you to draw another. It is for you to 
decide and for you alone what inference you will 
draw. 

Now, during «he course of this case 
there has been reference to an earlier trial. I 
instruct you that that fact is not to be considered 
by you in your deliberations, nor is the fate of 
the other defendants made in the indictment, exceptin 
of course, as it effects the credibility of John 
Shaw who was the Government's principal witness here. 

In conclusion, the purpose of your 
deliberations is to exchange views with your fellow 
jurors, to discuss and consider the evidence, to 


listen to each other's arguments, to present your 


U 
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own views and to reach a unanimous verdict based 
solely and wholly on the evidence , if you can d»> 
so, without viclation to your own individual con- 
science and judgment. Each of you must decide the 
case for yourselves but do so only after impartial 
consideration of the evidence in the case with 
your fellow jurors. Do not hes.tate to re-examine 
your own views and to change your minds when after 
a discussion, it appears to be in error. But if 
after carefully weighing all the evidence in this 
case and the argument of your fellow jurors, you hold 
a conscientious view which differs from the others, 
you are not to yield your view simply because you 


are outnumbered. Your final vote must reflect your 


objective and deeply thought out determination of th 
issues. 

If, in the course of your deliberati 
you desire any portion of the testimony to be 
read back, you may send in a note to the court 
asking for whatever will clear up any of the questions 
that you may have. However, I must ask you that 
when you have a question that you be very specific 
about the question that you do have so *hat we can 
find it more easily in the testimony which has been 


given. i 


179 
CHARGE TO JURY. 


In communicating with the court, 

I should remind you that you should never indicate 
how your vote may be divided. The reason for that 
is simple. Your deliberations are secret, and it 
would be a breach of that secrecy to indicate how 
the jury has voted at any time except to announce 
that you have reached a unanimous verdict. 

In the event your members cannot 
agree unanimously upon a verdict after deliberations, 
do not indicate to anyone, including the court,how 
the jury has voted or why you cannot agree unanjmous- 
ly upon a verdict. Merely indicate that you consider 
yourselves to be deadlocked. If I shoulu ask you 
any questions in court during the course of your 
deliberations, pause before you answer and carefully 
consider my question. If the answer calls for a 
Yes or No or maybe reply, give only the reply to 
my question and do not volunteer any additional 
statements. In any event, do not say any more than 
is necessary to inform me of your answer. 

When you indicate that you have 
reached a verdict, do not indicate what your verdict 
is. You will be asked to state that orally through 
your forelady in open court. 


= I will conclude by simply saying 
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your oath sums up your duty. That is, without fear 
or favor to anyone you will well and truthfully try 
the issues between the defendant and the Government 
of the United States based solely on the evidence 
which has been introduced in court and the court's 
instructions as to the law. Remember, you must 
consider each count and make a decision with respect 
to each count. Your verdict, whether it be guilty 
or not guilty, must be unanimous. This case is 
important to the Government and it is important 

to the defendant. Give it your careful consideration 

Gentleman, side bar. 

(The following was an on the record 
discussion at the bench.) 

THE COURT: Any objections or 
exceptions. 

MR. QUINLAN: I have no exceptions, 
no objections to your Honor's charge. I wish to stat 
I consider the charge to be extremely fair. 

MR. DOW: I have one item to note 
and that was, when Your Honor was speaking about 
bias or interest. You referred to the pronoun "his" 
at these dates and times. Apparently, that doesa't 
cover both he and she, the male and the female, and 


since there was a female witness presented -- 


See eS —_—-——-— -— 
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THE COURT: I will simply state to 
the Jury that when I said his, I also include hers. 

MR. QUINLAN: But not in the context. 

THE COURT: No. And, cf course, I 
have given them the charge. 

MR. DOW: Now, the other thing 
Your Honor mentioned at the end, but I am not sure. 
Did Your Honor indicate that they are to return a 
separate verdict on each count? 

THE COURT: Yess 

MR. DOW: You might have said it 
at the end. 

THE COURT: I said that you must 
consider each count and make a decision with 
respect to each count. 

MR. DOW: I just wanted to make 
sure. 

(Proceedings back in open court 
before the Jury.) 

THE COURT: Ladies and Gentlemen 


of the Jury, in the charge where I have said his, it 


may also be read as hers. I don't want anybody to 
take umbrage at the fact that I have used the word 
his. 


Now, Mr. Clerk, will you please 
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swear the Marshals. 

(Whereupon the Marshals were sworn). 

THE COURT: The alternate jurors 
at this time, since I have completed mv arge and 
the matter has gone to the Jury, you will be 
excused with the thanks of the Court and the 
thanks o« counsel for your attention and dedication 
in the matter. Thank you very much. 

THE CLERK: The Jury is at this 
time excused. You may retire for your deliberations. 

THE COURI: All of the exhibits 
are +o be delivered to the Jury along with the 
charge of the court and the indictment after they 
have completed their lunch. 

(Jury retires for deliberations). 

(Note from Jury). 

(The following proceedings were 
held in the courtroom without the presence of the 
Jury). 

THE COURT: At 3:10 I received a not@: 
"Ms. Roxberry's testimony on February 27th. John 
Shaw's testimony to participants at time of loading 
gas February 27th." 

Now, what I propose to do, the way 


" 


which I will handle this is to let the Court Reporter | 
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read to you the testimony and then see whether there 
is anything else that you want or anything else 

that you think should be included in, and then 

we will call the Jury in and have it read. 

(Portion of testimony co be read 
to the Jury was first read to Counsel). 

THE COURT: We have discussed the 
question of whether there was cross-examination 
with respect to the gas loading, and that our 
recollection is, that Counsel and the Court, that 
there was no cross-cxamination with respect to the 


gas loading question. And I have denied the 


prosecution's request to read anything else other 


than what the Jury requested. That is to say, with 
respect to th loading of the gas and the participatio 


of Michael as reflected in John Shaw's testimony. 
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(Jury enters at 4:05 p.m. and the 
reporter read back the testimony of Delberta 
Roxberry from page 715, line 4, through page 7/19 
line 4.) 


o* * * aa 7” 


(The repor*er read back the testimony 


of Delberta Roxberry from page 719, line 22, through 


page 720, line 19.) 
a * * 

(The reporter read back the testimony 
of Delberta Roxberry from page 724, line 13, through 
page 724, line 20.) 

* / + 
(The reporter read back the testimony 


of John Shaw from page 177, line 22, through page 178, 


” + 3 * * 
(The rep, rter read back the testimony 
of John Shaw from page 179, line 5, through page 


185, line 8.) 


* 
THE COURL: All right, ladies and 
gentlemen, you may resume your delibe-ations. 
(Proceedings in courtroom without the 


presence of the jury.) 
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THE COURT: I received a note from the 
jury at 4:40 saying that, "There is no chance of our 
reaching any agreement within several hours." 

So my plans are to send them to dinner 
at 6:15 and send you to dinner at 6:15, expecting that 
you will return within two hours, namely, 8:15. In 
the meantime, I am going to have the jury come in 
and permit them to write notes to that the marshal 
may make the necessary telepr ne calls for whatever 
arrangements they may have. I am also going to 
indicate to them that I will keep them for several 
hours. And this is Court's Exhibit No. 2. So p< 
you will get the jury in. 

(Jury enters courtroom. ) 

THE COURT: I have your note and I have 
made plans to see that you get some dinner at 6:15. 
That means you will stop deliberating around 6 and be 
taken over to Jack's for dinner and tc return not 
later than 8:15. I plan to keep you for several 
hours this evening. I would say that anv .e who 
has to make a telephone call may write out the 
message and the marsha! will make the telephone call 
for you. And that is about where it is at the 


mement. And, of course, I in no way want to restrict 


your deliberations in this matter. If anyone, during 


a | 
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the course of the evening, feels that they are too 
fatigued to go on, please have your forelady write 
a note to me and we will resume deliberations in the 
morning. Obviously, I don't want anyone to get 
ill as a result of sitting on this jury. But within 
reason, please, ladies and gentlemen, because this, 
as I said to you earlier, is important to the defen- 
dant and it is important to the Government. 

All right, you may resume your delibera- 
tions. 

(Jury resumes deliberations at 5 p.m.) 

(Proceedings in courtroom without the 
presence of the jury at 10 p.m.) 

THE COURT: The jurors have informed 
me that they are getting tired and would like to 
go home forthe night, and I see no reascn for not 
letting them go home at this hour. At least one of 
them, the marshal informs me, has to go to Cobleskill 
which is better than 40 miles away, so I think we 
better call it off for tonight and reassemble at 
10 o'clock tomorrow morning. 

If you will get the jurors in, please. 

(Jury enters courtroom at 10:08 p.m.) 


THE COURT: All right. We will look 


into these two requests the tirst thing tomorrow 
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morning. I am going to let you go home at this hour 
and reconvene at 10 o'clock tomorrow mor:.ing. Again, 
as I instructed you, your proceedings in the jury 
room are secret, and consequently, on your journey 
home or when you get home or on your journey in 
tomorrow morning, nothing that has gone on in that 
jury room should be discussed with anyone. The same 
admonition as I have given you ali along. This matter 
is not to be discussed by you. It is in your ands 

at this point. It is not to be discussed by you 

with anyone excepting in that jury room, and if anybod 
attempts to discuss it with you, you are to ii.orm 

the Court. We will reconvene at 10 o'clock tomorrow 
morning. Good night and take your time going home. 

(Jury leaves courtroom and further 
proceedings cook place as follows: ) 

THE COURT: I don't know what this 
means, but I have received one note which says, 
"February 28th, 1975, read testimony of handwriting 
expert and defense attorney's remark at the end of 

his testimony." 

Now, that is a pretty broad scope, 
and I intend to question them about that in the 


morning. But I didn't think tonight is the appropriat 


time to do it. And the other one is, "Read traffic 
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manager's testimony about the company car." 

Well, that is fairly short and simple, 
so we'll read that. 

MR. QUINN: Could I get the first note 
again? 

THE COURT: “Read testimony of hand- 
writing expert and defense attorney's remark at the 
end of his testimony." 

In the first instance, I am not going 
to have all of it read back of the handwriting ex- 
pert, but we will try and locate the essential part 
of it and your comment at the end of the testimony, 
which I presume means that you concede that something 
was id .atifiable but the other was questionable. 
Right? 

MR. DOW: As I recall, Mr. Quinlan asked 
the agent, "Would it surprise you to learn that I 
agree with what you are saying?" Something of that 
sort. 

MR. QUINIAN: Yes. 

THE COURT: Something of that sort. 

So I will turn these over as Exhibit 3 received at 
10:10, and Exhibit 5 at 10:10. 
(Whereupon, the proceedings were 


adjourned. ) 
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JUNE 15th, 1976 
(Jury enters courtroom at 10:25 a.m.) 
THE COURT: Good morning. We are happy 
to see that you are all here this morning. We will 
read the notes with respect to Mr. Gillham first. 
He was the handwriting expert. 
(The reporter read back the entire 
testimony of Bobby R. Gillham from page 678, line 
9, through page 690, line 6.) 
a co. ee ee ee 
(The reporter read back the entire 
testimony of Casper Tucci from page 448, line 4, 
through page 452, line 24.) 
’* & 4 Se 38 
THE COURT: Ladies and gentlemen, we 
read all the testimony of both those witnesses. 
I am going to let you go back and resume your delibera 
tions. But if you have any more questions, please 
be more specific as to what you want read because 
we can't reread all of the testimony in the trial, 
and it is at the discretion of the Court as to whether 
any of it shall be reread. So be specific if you 
do have any questions. All right. You may resume 
your deliberations. 


(Jury resumes deliberations.) 
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(The following proceedings took place 
in the courtroom without the presence of the jury.) 

THE COURT: T have decided that this 
has been a fairly long day for the jury, and I 
decided that we are going to call it quits at this 
time and reconvene at 10 o'clock tomorrow morning. 

I know, Mr. Quinlan, you have a problem, 
but we will await your arrival. The jury will recon- 
vene at 10 c'clock, and presumably, there won't be 
anything, and if there is, we will just hold it until 
you come. 

MR. QUINLAN: I shouldn't be very much 
later than 10 anyway. 

THE COURT: All right. Would you get 
the jury in, please. 

(Jury enters courtroom at 5 p.m.) 

THE COURT: Ladies and gentlemen of the 
jury, I decided that it is about time to quit for 
the day, so I'm going to dismiss you until tomorrow 
morning at 10 o'clock. I don't want to subject you 
to another night ride. And it is fairly warm, and 
I suppose we will have another thunderstorm before 
all of us get home. So I would suggest and direct 
you again that all of your deliberations is secret. 


Don't discuss the matter with anyone while you are at 
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home or on your way home, even if two of you are 
riding together in a car, don't discuss the matter. 
Discuss something else. If anyone tries to discuss 
it with you, tell him you are vn the jury and you 
cannot discuss it. If the” persist, you report it 
to the Court. We will see you at 10 o'clock tomorrow 
morning. 


(Proceedings were adjourned.) 
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JUNE 16th, 1976 


(The following proceedings took place 
in the courtroom without the jury at 11:10 a.m.) 

THE COURT: I have received a note from 
the jury as follows: "We, the members of the jury, 
cannot reach an agreement on any of the counts.” 

MR. QUINLAN: Pardon? 

THE COURT: They cannot reach agreement 
of any of the counts. Now, what I propose to do, 
gentlemen, is to have them sit a little longer, and 
I am going to give them the Allen charge in a modified 
form. 

MR. QUINLAN: I would object to that. 

THE COURT: I urderstand that. 

MR. QUINLAN: And may I be heard briefly 
in connection with my objection? 

THE COURT: No. 

MR. QUINLAN: It will only be brief, 
and I just want to cite two things that I think the 
Second Gircuit said in this situation. 

THE COURT: Go ahead. 

MR. QUINLAN: And I would like to make 
a record, if it please the Court. 

THE COURT: All right. 


MR. QUINLAN: The Second Circuit said 
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in United States against Goldstein, 479 F 2d, page 1068 
that the appropriate factors to consider are -- and 
they give two, the scope of disagreement among the 
jurors to determine whether further deliberations migh 
produce some agreement. And I think the modified 
Allen charge goes further than that. Also, in United 
States against Bergerman 516 F 2d, 905 last year, the 
Second Gircuit said that the rejection or the 
declining of the trial judge to give the Allen 
charge or modified Allen charge there was proper 
and it imported an awareness of the danger of coercing 
an erroneous verdict. 

I am not going to go on, but I think 
this jury has had this case since Monday at 1 p.m. 
in the afternoon. They deliberated until .0. 

THE COURT: That is not quite true. 
It was quarter to 2 when I finished my charge, and 
then they had lunch. So I assume since 3 o'clock. 

MR. QUINLAN: Even accepting the 
modification, they have been sitting quite a bit, 
and now it is after 11 o'clock Wednesday morning, 
and I submit that if they say, after all their 
deliberations, that they can't reach agreement, then 
it ought to be left at that to them, and I would 


object to any Allen charge or modified Allen charge, 
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with all respect. 


THE COURT: All right, understood. 

Your record is made. In the opinion of the Court, 
a very important thing here is that the defendant 
is entitled, in my opinion, to a verdict one way or 
the another. And I can assure you gentlemen that I 

have no interest in which way that verdict may be. 

MR. QUINLAN: I know that. 

THE COURT: But he has been through 
two trials, and in my opinion, he is entitled to 
a verdict. 

MR. QUINLAN: Speaking as the defendant’ 
lawyer, I say the defendant would be and is satisfied 
with it as it is now. 

Is that correct, Mr. Tiche? 

THE DEFENDANT: Yes, that's right. 

THE COURT: All right. Get the jury 
in. 

(Jury enters at 11:25 a.m.) 

THE COURT: Now, ladies and gentlemen, 
I have received your note which has indicated that 
you have concluded your deliberations and have been 
unable to reach a unanimous decision with respect 
to any of the charges I, however, wish to instruct 


you further in this connection and ask you if you 


“4 
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will bear with me for a few minutes. I just called 
you back because I wish to suggest 4 few thoughts 
which you may desire to consider in further delibera- 
tions along with all of the evidence in the case 

and all of the instructions which I have previously 
given to you. 

This is an important case. If you 
should fail to agree upon a verdict, the case is left 
open and undecided. Like all cases, it must be 
disposed of at some time. There is no reason to 
believe that the case can be tried again by either 
side more competently or more exhaustively than it 
has been tried before you. Any future jury must be 
selected in the same manner and from the same source 
as you have beer chosen, so there appears to be no 
reason to believe that the case would ever be sub- 
mitted to 12 men and women more conscientious or more 
competent to decide it, or that more or clearer evi- 
dence could be produced on behal* of either side. 

Of course, these things suggest _hemselves upon brief 
reflection to all of us who have sat through the trial 
The only reason they are mentioned now is because 

some of them may have escaped your attention which 
must have been fully occupied up to this time in 


reviewing the evidence in the case. They «re natters 
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which, along with others and perhaps more obvious 
ones, remind us how desirable it is that you unani- 
mously agree upon a verdict. 

As I stated in the instructions given 
at the time the case was submitted to you for decision 
you should not surrender your honest convictions as 
to the weight and effect of evidence solely because 
of opinion of other jurors or for the pu. ose of 
returning a verdict. However, it is your duty as 
jurors to consult with one another and to deliberate 
with a view to reaching agreement, if you can do so 
without doing violation to individual conscience. 
Each of you must decide the case for yourselves. 

But you should do so only after consideration of the 
evidence in the case with your fellow jurors. And 
in the course of your deliberations, you should not 
hesitate to reexamine your own views and change 
your opinion if you are convinced indeed that it is 
erroneous. In other words, to bring 12 minds to a 
unanimous result, you must examine the questions 
submitted to you with candor and frankness and with 
proper defer--ce to and regard for the opinions of 
each other. That is to say, in conferring together, 
each of you should pay due attention to and respect 


the view of the others and listen to each other's 
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arguments with @ disposition to reexamine your own 
views. If a majority or even a4 lesser of you are 
for acquittal, the other jurors ought seriously ask 
themselves again most thoughtfully whether they do 
not have reason to doubt the correctness of a judg- 
ment which is not concurred in by many of their 
fellow jurors, and whether they should not distrust 
the weight and sufficiency of the evidence which 
fails to convince the minds of several of their 
fellows beyond a reasonable doubt. 

On the other hand, if a greater number 
of you are for conviction, each dissenting juror 
ought to consider whether a doubt in his or her 
mind is a reasonable one since it makes no effective 
impression upon che minds of so many equally honest, 
equally conscientious fellow jurors who bear the 
same responsibility, serve under the same oath and 
have heard the same evidence, we may assume, the 
same intention, and the equal desire to arrive at 
the truth. ou are not partisans, you are judges, 
judges of the facts. Your sole interest here is to 
seek the truth from the evidence in the case. You 
are the exclusive judges of the credibility of all 
the witnesses and of the weight and effect of all of 


the testimony. In the performance of this high duty, 
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you are at liberty to disregard all comments of both 
Court and counsel, excluding, of course, the remarks 
I am now making. Remember at all times that no 
juror is expected to yield a conscientious conviction 
he or she may have as to the weight or effect of the 
evidence, but remember also that after full delibera- 
tions and consideration of all the evidence in the 
case, it is your duty to agree upon a verdict if you 
can do so without violating your own individual 
judgment and conscience. Remember too, if the 
evidence in the case fails to establish guilt beyond 
a reasonable doubt, the accused should have your 
unanimous verdict of not guilty. 

In order to make a decision more 
practicable, the law imposes the burden of proof on 
one party or the other in all cases. In the present 
case the burden of proof is on the Government. 


Above all, constantly keep in mind that unless your 


final conscientious appraisal in the c..se clearly 
requires it, the accused should never be disposed at 
the risk of having to run at another time, the gauntle 
of a criminal prosecution and to endure another time, 
the mental and emotional strain of a criminal trial. 
You mav conduct your deliberations as 


you choose, but I suggest that you now carefully 
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reexamine and reconsider all of the evidence of the 
case bearing on the guestions before you. 

I would also like to add that, in case 
you have forgotten during your deliberations, that 
the matter of sentence is in no way to be ‘considered 
by you and may not be discussed by you in the jury 
room. The matter of sentence is fcr the conscience 
of the Court if, as and when a verdict of guilty is 
rendered. 

I am going to ask you to go back once 
more, retire and continue your deliberations. 

(Jury retires to continue deliberations. 

MR. QUINLAN: Your Honor, I don't think 
it is necessary for me to repeat my objections that 
I have. 

THE COURT: Your objection is noted 
on the record. 

MR. QUINLAN: I would just like to have 
an idea, for my own peace of mind, without, of 
course, in any way binding on the Court, roughly 
how long you will let them go. 

THE COURT: We will certainly not go 
beyond 5 o'clock. 

MR. QUINLAN: All right. 


THE COURT: All right, gentlemen 


vy : , = 
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will be in recess. Incidentally, I would suggest 
that you take orders for lunch, and I am going to 
be going to lunch from 12:30 to approximately 2 
o'clock. 

(The following proceedings took place 
in the courtroom without the presence of the jury 
at 3:30 p.m.) 

THE COURT: We have two notes: ‘Could 
we have Jchn's testimony at the second Howard John- 
son's concerning the exchange of material and who 
got in whose car."" Also, "Could we have John's “? 
testimony at the plant concerning where and who 
emptied the company car." 

Why don't we read them to counsel. 

(The pending testimony to be read 
to the jury was first read to counsel.) 

THE COURT: Mr. Quinlan, do you have 
any recollection with respect to either of these? 

MR. QUINLAN: Let me think a moment 
on that. I don't think I cross-examined on that 
subject. 

THE COURT: I don't think so either. 

MR. DOW: My recollection is the same 


as Mr. Quinlan's. I don't think chat subject was 


hit on cross-examination. 


vt 
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THE COURT: I don't think so either. 

(Jury enters at 3:35 p.m.) 

(The reporter read back the testimony 
of John Shaw from page 212, line 6, through page 
214, line 21.) 

We HL Sa) Ee 

(The reporter read back the testimony 
of John Shaw from page 216, line 18, through page 
216, line 23.) 

‘+ es PE Se 

(The reporter read back the testimony 
of John Shaw from page 229, line 12, through page 230, 
line 3.) 

ae a ee ne a 

THE COURT: All right. That is the sum 
total of the testimony that you have asked for, 
so we will let you return to your deliberations. 

JUROR NO. 8: There is a man here who 
didn't hear your charges before and would like them 
to be repeated. He is a little hard of hearing. 

THE COURT: Unfortunately, I can't 
repeat that charge for the simple reason that I 
don't have it verbatim, that is the difficulty. 


SVROR NO. 8: Okay. 


(Jury retires to continue deliberations. 
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MR. QUINLAN: May I have a minute to 
collect myself a bit? 

THE COURT: Yes, sure. 

MR. QUINLAN: I think in view of the 
juror who spoke a request to have the charge, which 
I gather being the modified Allen charge read, I 
think the court reporter could read it, and I would 
move that that be done. 

THE COURT: Do you have any objection, 
Mr. Dow? 

MR. DOW: To the modified Allen charge 
being reread, no, I don't think so, your Honor. 

MR. QUINLAN: I would like to consult 
with the defendant himself. 

THE COURT: Sure. 

MR. QUINLAN: I withdraw the request. 

THE COURT: All right. 

MR. QUINLAN: I'm sorry to vacillate, 
but -- 

THE COURT: All right, that is under- 
standable. 

Now, on the record, in view of the 
fact that they are still asking questions, it would 
be my intention to hold them until 5 and return them 


tomorrow morning unless they come in with a verdict 
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before that time. There is, obviously, discussion 
going on. 

MR. QUINLAN: I would like to reserve 
my motion on that until 5. 

MR. DOW: The Government, in fact, 
was going to request that before they came in this 
last time. In view of their note, it does appear 
that they are pursuing further discussions of the 
matter and it looks like there's a possibility of 
a verdict. 

THE COURT: Yes, all right. We'll be in 
recess until we get some other requests. 

(Recess. ) 

(The following proceedings took place 
in the courtroom without the presence of the jury.) 

THE COURT: I just received two requests 
from the jury: 

"John’s testimony regarding the telephong --’ 
I can't read the word -- "on February 25th." 

MR. DOW: 25th? 

THE COURT: Yes. It looks like February 
25th. And, “Testimony of John's regarding their 
arrival at LaGuardia, exchange of moneys and teliing 
them their destination." 


In view of the hour, my feeling on this 
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is that I will send them home tvc..’ght and read it 
to them in the morning, because the time has gone 
by and they have been sitting long enough. But I 
think, again, that this is an indication that they 
are working on it. 

Why don't we get the jury in, Mr. 
Marshal. 

(Jury enters courtroom at 5 p.m.) 

THE COURT: Ladies and gentlemen of 
the jury, I have received your note regarding this 
testimony, but in view of the hour and the fact that 
experience has taught us that it takes us some while 
to find the testimony in the court record, I am going 
to dismiss you for this evening and ask you to report 
back at 10 o'clock tomorrow morning. 

Mr. Foreman, may I have the word on 
the first request, "John's testimony regarding the 
telephone --"'? Is it comment? 

JUROR: Contents. 

THE COURT: All right. There is no 
"s" on it and I didn't know what it was. Contents, 
fine. Again, my admonition as to your secrecy. 
Please don't discuss it until you get back in the 


jury room tomorrow morning. Have a good evening. 


{Jury leaves courtroom.) 


Vv 
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MR. QUINLAN: Your Honor, I just have 
a personal matter, if I can think out loud about -- 
TPE COURT: Off the record or on the 


record? 


MR. QUINLAN: We can do it off the 


record. 
THE COURT: Off the record. 
(Discussion off the record.) 


(Proceedings were adjourned for the day. 
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JUNE 17th, 1976 


(John Shaw's testimony to be read to the 
jury was first read to counsel.) 

MR. QUINLAN: I would object to some 
of the questions and answers that were read that 
exceeded the scope of what the note asked for. I 
don't object to the statement at the airport to the 
effect that Michael, Dennis and John were there and 
that Betres came and walked out of the sight of 
Michael and John. Then there was a part I would 
object to where the question was who was Betres, 
and the answer described something about Betres. 

I don't think that was responsive. 

THE COURT: I think it is responsive. 

MR. QUINLAN: Could I state my objec- 
tion on the record? 

THE COURT: Yes. 

MR. QUINLAN: Your Honor, the reporter 
has read, really, from the beginning to end as far 
as the airport in New York, more than, I think, the 
note calls for. There is conversation about, for 
example, who Betres was, was that the man who did 
something, and there was an answer about that that 
I object to. In addition, there are further non- 


responsive elements ir the question and I submit that 
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the questions and answers read shoul. be limited 

to what the jury asked for. Your Honor told the 
jury on a couple of occasions to be specific, and I 
submit they were specific and they are getting more 
than what they asked for, and I object on that ground. 
And I urge my objection because this is a very deli- 
cate poince of the whole situation right now. 

MR. DOW: I disagree with Mr. Quinlan. 
I think what the reporter read back was responsive, 
and certainly was within the context of the events 
that they have asked about. That is basically what 
happened at LaGuardia Airport, the exchange of money 
and discussions of destination. I think that his 
reading of the transcript was entirely responsive 
to the question by the jury. 

THE COURT: I am going to overrule the 
objection. I think that the identification of the 
person is part and parcel of the conversation and 
the identification of Betres is a part of what was 
transacted at LaGuardia. So that I think that the 
reading is correct. 

(Jury enters courtroom at 10:10 a.m.) 

THE COURT: Good morning, ladies and 
gentlemen. We think we have found the sections you 


have asked us to read. 
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899 


Mr. Horan, would you read back the 
questions. 

THE CLERK: Courtroom Exhibit No. 9. 
First question asked was "John's testimony regarding 
telephone contents of February 25th." Two, "Testi- 
mony of John's regarding their arrival at LaGuardia, 
exchange of moneys and telling them their destina- 
tion." 

ct‘ *s + «© SS * 

(The reporter read back the testimony 
of John Shaw from page 172, line 23, through page 
A735, 2200. 23.2 

a J a a 
(The reporter read back the testimony 
of John Shaw from page 202, line 21, through page 
204, line 9.) 
Te: toe ek oe ee 

(The reporter read back the testimony 
of John Shaw from page 204, line 15, through page 
204, line 25.) 

a a oe Se a 

THE COURT: Those are the portions 
of the testimony that I think you have requested. 

We will now let you return to your deliberations. 


(Jury resumes deliberations at 10:16 a.m}) 
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(Proceedings in court at 11:30 a.m. 
without the presence of the jur ) 

THE COURT: I received a note from 
the jury: “John's testimony, his reply as to why 
he signed his own name when he registered at the 
hotel and their conversat.on in the hotel room." 
All of which we have, although there doesn't seem 
to be any testimony as to why he signed his own name, 
just simply that he signed his own name. 

(The testimony to be read to the jury 
was first read to counse:.) 

MR. DOW: There was some discussion 
about the distribution of cash. 

THE COURT: But that is not discussion. 

MR. DOW: JI would consent to the reading 
of that. 

MR. QUINLAN: I would not. 

THE COURT: I would not either. I 
dou't think it is a matter of discussion. 

(Jury enters cour*room.) 

THE COURT: All right, Mr. Reporter, 
will you read the answers to the question that we 
have. 


(The reporter read back the testimony 


of John Shaw from page 205, line 17, through page 
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205 line 20.) 


* * * * * * 


(The reporter read back the testimony 
of John Shaw from page 207, line 7, through page 
207, line 15.) 

6. @ be Oe 

THE COURT: That is the total. Is there 
a question that you have in addition to that that 
you wanted? 

JUROR NO. 7: I thought there was more 
testimony on his name. 

JUROR NO. 6: Was there a question as 
to why he signed his own name? 

THE COURT: There was no such question. 
We examined the testimony and found no such question 
or any answer. 

(Jury resumes deliberations at 11:40 a.m4) 

(The following proceedings took place 
in the courtroom at 4:05 p.m. without the presence 
of the jury.) 

THE COURT: I just had another note: 
"Does count three mean that the interstate trans- 
portation of explosives had to go to a specific place, 


that is, Plant 4, or at the time prior to the trans- 


portation could the specific destination have been 
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unknown?" 


I guess it means unknown. It says 
unknown. But I think that the charge is complete 
and sufficient with respect to this instruction, and 
consequently, I am simply going to refer them to that 
count in the charge. I don't think it requires any 
further explanation. 

MR. QUINLAN: That is fine with the 
defense, your Honor. 

MR. DOW: Does your Honor have a copy 
of the charge? 

THE COURT: No, I don't have a copy 
of the charge. I gave them my copy. 

MR. QUINLAN: I recall the charge, and 
it was quite specific. 

THE COURT: I thr it was specific 
on this point, and I don't see any reason for reread- 
ing it. 

So if you will get the jury in, we will 
inform them, 

(Jury enters courtroc.t.) 

THE COURT: Now, ladies and gentlemen, 
I have your latest note. And although I do not have 


a copy of the charge, you have the only copy of the 


charge, I do have my notes which I used in preparing 
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that charge, and in my opinion, the charge is quite 
specific on this peint, on these points that you have 
raised. And if you will consult the charge with 
respect to count three, you will see that we have 
specifically mentioned each of the questions that 
you have raised here. So I think you ought to consult 
that, and then if you have some other question around 
this point that you feel that the charge does ne 
cover, come back and we will see whether we can 
answer it. But I am not going to reread it for you 
since you have it in the jury room and your foreman 
can read it to you. 

(Jury resumes deliberations.) 

MR. QUINLAN: Your Honor, it is now 
4:15, and my request would be that if the jury has 
not returned a verdict by 5 p.m. that the Court make 
an inquiry of them of the scope of disagreement among 
the ‘urors or to determ’ne whether further delibera- 
tions might produce some agreement, which are the 
standards, I believe, that were set ferth by the 
Second Circuit in the United States against Goldstein, 
479F 2d at 468, and also which apparently rely upon 
any second circuit opinion . =n the ABA mir*»al 
standards for fair trial, jury trial section 5.4C. 


That, I think without going into elaborate argument 
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that the jury having been out since Monday afternoon 
and by the time it gets to be 5 p.m. on Thursday 
afternoon, that those would be appropriate, and i 
move that they be asked of the jury at that time. 
MR. DOW: Your Honor, I would oppose 
Mr. Quinlan's request for an inquiry. As I read my 
notes, the modified Allen charge was given yesterday 
morning about 11:39. ince that time there have been 
four notes from the jury, three of which requested 
futher testimonny be read to them. That was done. 
Their last questien concerning a point concerning the 
legal aspect of count three together with those 
t>ree previous notes indicate that they are advancing 
toward a verdict on at least one count. That, it 
appears to me, is an indication that the jury should, 
unless they otherwise indicate to us something of the 
nature of a deidlock, * think it is appropriate to 
let them continue wit’: their deliberations. They are 
svviously very consctentious They have accepted 
this task very seriously. They have applied themselve 
to it, and by the nature of their notes, especially 
this last note, I ink we can see that they are 
seriously considering the charge in an intelligent 


fashion. 


MR: QUINLAN: I can't see what the harm 


227 


PROCEEDINGS AS JURY DELIBERATED. 


is in asking them just that, the two points that I 
raised. 

THE COURT: Well, I think I will reserve 
on it.% 

dff the record. 

(Discussion off the record.) 

(The following proceedings took place 
in the .ourtroom at 5 p.m. wishout the presence of 
the jury.) 

MR. QUINLAN: Your Honor, it is 5 p.m. 
I renew my motion for the reasons previously stated. 

THE COURT: Yes, and you object for the 
reasors previously stated, and I deny the motion. 
Let's get the jury in. I am going to send them 
home .onight and call them back tomorrow morning. 

(Jury enters courtroom.) 

THE COURT: Ladies and gentlemen, we 
have again reached the hour of 5 o'clock, and I 
propose to send you home again with the same instruc- 

ons with respect to the secrecy of your delibera- 
tions and to ask you to promptly report tomorrow 
morning at 9:30 so that we can again begin your 
deliberations at that time. 

Mr. ‘Tully, you are the foreman of the 


jury, are you? 


228 


PROCEEDINGS AS JURY DELIBERATED. 


FOREMAN OF THE JURY: Yes, your Honor. 
THE COURT: All right, fine. I have 
no reason at this point to ask any questions of you, 
and I have so informed both counsel. I am assuming 
that you are continuing in your deliberations and 
you will continue tomorrow morning. So until 
tomorrow morning, have a nice evening. 
All right, gentlemen, goodevening. 


(Proceedings were adjourned. ) 
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JUNE 18th, 1976 


(The following proceedings took plece 
in the courtroom without the presence of the jury.) 

THE COURT: We have a note with respect 
to count three of the charge. The note reads, "On 
page 15, line 20, does a building specificaliy mean 
Plant 4, Canal Street, Shelton, Connecticut? And 
we are confused in that we don't know if a building 
and the building specifically means Plant 4." 

And I am going tosay to them that a 
building means a building, and an intent to destroy 
a building means just that without specificity as to 
a particular plant. 

MR. QUINLAN: I would request an addi- 
tion. 

THE COURT: Yes? 

MR. QUINLAN: That the Court stéte 
that on count three they must be convinced that 
the Government has proven eachof the elements in 
count three beyond a reasonable doubt. 

MR. DOW: Your Honor, I appreciate what 
Mr. Quinlan is saying, but if that isn't evidenct from 
the length of their deliberations and the numerous 


times that was repeated within the instructions, and 


we now know, I believe, that we went through those 
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instructions very carefully after the note. 

THE COURT: I have no problem about 
that. I am going to repeat it. I think it is always 
worthwi ile to repeat it once more. 

MR. QUINLAN: Thank you. 

THE COURT: Let's get the jury in. 

(Jury enters courtroom at 10:30 a.m.) 

THE COURT: Good morning, ladies and 
gentlemen. With respect to your questions concerning 
the charge and a building and the building, it is not 
necessary that a person has the intent to destroy 
a perticular plant. There is no requirement of 
specificity, as long ar he intends to ‘estroy a 
building. Now, needless to say, having told you that, 
I want to repeat once more that with respect to 
count three and every other count in the indictment, 
it is the Government's burden to prove beyond a 
reasoneble doubt each and every elements of those 
counts. And with that, I will send you back to your 
delibevations, and I will also give you my apparently 
faulty charge back. 

(Jury resumes deliberations. ) 


(The following proceedings took place 


in the courtroom without the presence of the jury.) 


THE COURT: Do you want to make oy 
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statements for the record before we get the jury in? 

MR. DOW: No, your Honor. 

MR. QUINLAN: No, your Honor. 

THE COURT: All right, let's get the 
jury in. 

(Jury enters courtroom at 12:05 p.m.) 

THE COURT: Now, ladies and gentlemen 
of the jury, t think the time has come when I must 
ask you a couple of questions. The first of whi th 
will be directed to your foreman and the sec.nd >f 
which will be dizected to each of you individually. 
Both of these questions can be answered by yes or 
no, and I . wld ask you, please do not volunteer 
anything more than that. Answer them yes or no. 

Mr. Tully, has the jury been able to 
reach agreement with respect to any of the counts? 

FORE.iAN OF THE JURY: Yes. 

THE COURT: All right. Now I will 
address the question to the balance, to all of the 
jurors as we go down the Line. 


Patricia Ellis, in your opinion, is 


there any reasonable probability that the jury will 
reach agreement with respect to the remaining counts? 
MRS. ELLIS: Yes. 


THE COURT: All right. And Edward J. 
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Zobre, in your opinion, is there any reasonable 
probability that the jury will reach agreement with 
respect to the remaining counts? 

MR. ZOBRE: Yes, your Honor. 

THE COURT: And Harry G. Herzog, is 
there any reasonable probability, in your opinion, 
that the jury will reach agreement with respect to 
the remaining counts? 

MR. HERZOG: Yes, your Honor. 

THE COURT: All right. Thomas B. 
Trembly, in your opinion, is there any reasonable 
probability that the jury will reach agreement with 
respect to the remaining counts? 

MR. TREMBLY: Yes, jour Honor. 

TE COURT: And Frank T. Quinn, is 
there any reasonable probability, in your opinion, 
that the jury will reach agreement with respect to 
the remaining counts? 

MR. QUINN: Yes, your Honor, 

THE COURT: And Cecilia K. Parkinson, 
is there any reasonable probability, in your opinion, 
that the jury will reach agreement with respect to 
the remaining counts? 

MRS. PARKINSON: Yes, your Honor. 


THE COURT: And Lena Froehlich, in your 
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opinion, is there any reasonable probability that 
the jury will reach agreement with respect to the 
remaining counts? 

MRS. FROEHLICH: Yes, your Honor. 

THE COURT: And Eileen C. McCabe, is 
there any reasonable probability in your opinion that 
the jury will reach agreement as to the remaining 
counts? 

MRS. MC CABE: Yes. 

THE COURT: And Wally Gulliksen, is 
there any reasonable probability, in your opinion, 
that the jury will reach agreement with respect to 
the remaining counts? 

MR. GULLIKSEN: Yes, your Honor. 

THE COURT: And Edith T. Black, in 
your opinion, is there any reasonable probability 
that the jury will reach agreement with respect to 
the remaining counts? 

MRS. BLACK: Yes, your Honor. 

THE COURT: And John Tully, in your 
opinion, is there any reasonable probability that 
the jury will reach agreement with respect to the 
remaining counts? 

MR. TULLY: Yes, your Honor. 


THE COURT: And Charles F. Fitzpatrick, 
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is there in your opinion, any reasonable probability 
that the jury will reach agreement with respect to 
the remain counts? 
MR. FITZPATRICK: Yes, your Honor. 
THE COURT: All right, ladies and 
gentlemen, thank you very much for your responses. 
You may return to your deliberations. And the marshal 
informs me your lunch is on the way. 
(Jury resumes deliberations.) 
(The following proceedings took place 
in the courtroom at 2:10 p.m. without the presence 
of the jury.) 
THE COURT: I am informed that this 
was received at 1:30 this afternoon. "We have reached 
a verdict. John Tully, Foremar." 
So if you will get the jury in, please. 
(Jury enters ‘courtroom at 2:13 p.m.) 
THE COURT: All right, Mr. Clerk. 
THE CLERK: Ladies and gentlemen of the 
jury, have you agreed upon a verdict, and if so, 
how do you find and who shall say for you. 
THE COURT: Mr. Tully? 
THE CLERK: How do you find on count 


one? 


FOREMAN OF THE JURY: Guilty on count 


one. 


two? 


two. 


three? 


count three. 


four? 


four. 


THE CLERK: How do you find on count 


FOREMAN OF THE JURY: Guilty on count 


THE CLERK: How do you find on count 


FOREMAN OF THE JURY: Not guilty on 


THE CLERK: How ‘io you find on count 


FOREMAN OF THE JURY: Guilty on count 


THE CLERK: Harken to your verdict, 


ladies and gentlemen, as the Court has recorded it, 


you say you find these verdicts, and so say you all? r 


your Honor? 


(Affirmative responses. ) 
FOKEMA. OF THE JURY: Yes. 


MR. QUINLAN: May the jury be polled, 


THE COURT: Yes, they may. 


THE CLERK: As I call your name, ladies 


and gentlemen, indicate how you voted on count one. 


Lena Froehlich? 


JUROR, SEAT NO. 1: Guilty. 
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THE CLERK: Eileen C. McCabe? 
JUROR, SEAT NO. 2: Guilty. 
THE CLERK: Wally Gulliksen? 
JUROR, SEAT NO. 3: Guilty. 
THE CLERK: Edith T. Black? 
JUROR, SEAT NO. 4: Guilty. 
THE CLERK: John J. Tully? 
JUROR, SEAT NO. 5: Guilty. 
THE CLERK: Charles F. Fitzpatrick? 
JUROR, SEAT NO. 6: Guilty. 
THE CLERK: Patricia W. Ellis? 
JUROR, SEAT NO. 7: Guilty. 
THE CLERK: Edward J. Zobre? 
JUROR, SEAT NO. 8: Guilty. 
THE CLERK: Harry G. Herzog, Sr.? 


_luaon. “SEAT 
THE CLERK: 
JUROR, SEAT 
THE CLERK: 
JUROR, SEAT 
THE CLERK: 
JUROR, SEAT 
THE CLERK: 


JUROR, SEAT 


THE CLERK: 


NO. 9: Guilty. 
Thomas P. Trembly? 
NO. 10: Guilty. 
Frank T. Quinn? 
NO. 11: Guilty. 
Cecilia ¥. Parkinson? 
NO. 12: Guilty. 

On count two; Lena Froehlich 
NO. 1: Guilty. 


Eileen ©. McCabe? 
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Ji SEAT 
THE CLERK: 
JUROR, SEAT 
THE CLERK: 
JUROR, SEAT 
THE CLERK: 
JUROR, SEAT 
THE CLERK: 
JUROR, SEAT 
THE CLERK: 
JUROR, SEAT 
THE CLERK: 
JUROR, SEAT 
THE CLERK: 
JUROR, SEAT 
THE CLERK: 
JUROR, SEAT 
THE CLERK: 
JUROR, SEAT 
THE CLERK: 
JUROR, SEAT 
THE CLERK: 
JUROR, SEAT 
THE CLERK: 


JUROR, SEAT 


Z 


NO. 2: Guilty. 
Wally Gulliksen? 
NO. 3: Guilty. 
Edith T. Black? 
NO. 4: Guilty. 
John J. Tully? 


NO. 5: Guilty. 


Charles F. Fitzpatrick? 
NO. 6: Guilty. 
Patricia W. Ellis? 
NO. 7: Guilty. 
Edward J. Zobre? 
NO. 8: Guilty. 

Harry G. Herzog, Sr.? 
NO. 9: Guilty. 
Thomas P. Trembly? 
NO. 10: Guilty. 
Frank T. Quinn? 
NO. 11: Guilty. 
Cecilia K. Parkinson? 
NO. 12: Guilty 

On count three, Lena Froehli 
NO. 1: Not guilty. 
Eileen C. McCabe? 


NO. 2: Not guilty. 


THE CLERK: 
JUROR, SEAT 
THE CLERK: 
JUROR, SEAT 
THE CLERK: 
JUKOR, SEAT 
THE CLERK: 
JUROR, SEAT 
THE CLERK: 
JUROR, SEAT 
THE CLERK: 
JU..2, SEAT 
THE CLERK: 
JUROR, SEAT 
THE CLERK: 
JUROR, SEAT 
THE CLERK: 
JUROR, SEAT 
THE CLERK: 
JUROR, SEAT 
THE CLERK: 
JUROR, SEAT 
THE CLERK: 
JUROR, SEAT 


THE CLERK: 
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Wally Gulliksen? 


NO. 3: Not guilty. 


Edith T. Black? 


Not gui. y. 


John J. Tully? 


NO. 5: Not guilty. 
Charles F. Fitzpatrick? 
NO. 6: Not guilty. 
"atricia W. Ellis? 

wO. 7: Not guilty. 
Edward J. Zobre? 

NO. 8: Not guilty. 
Harry G. Herzog, Sr.? 
NO. 9: Not guilty. 
Thomis P. Trembly? 

NO. 10: Not guilty. 
Frank T. Quinn? 

NO. 11: Not guilty. 
Cecilia K Parkinson? 
NO, 12: Not guilty. 
On count four, Leia Froehlich? 
NO. 1: Guilty. 

Eileen C. McCabe? 

NO. 2: Guilty. 


Waliy Gul’ iksen? 
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JUROR, SEAT NO. 3: Guilty. 

THE CLERK: Edith T. Black? 

JUROR, SEAT NO. 4 Guilty. 

THE CLERK: John J. Tully? 

JUROR, SEAT NO. 5: Guilty. 

THE CLERK: Charles F. Fitzpatrick? 

JUROR, SEAT "0. 6: Guilty. 

THE CLERK: Patricia W. Ellis? 

JUROR, SEAT NO. 7: Guilty. 

THE CLERK: Edward J. Zobre’ 

JUROR, SEAT NO. 8: Guilty. 

THE CLERK: Harry G. Herzog, Sr.? 

JUROR, SEAT NO. 9: Guilty. 

THE CLERK Thomas P. Trembly? 

JUROR, SEAT NO. 10: Guilty. 

THE CLERK: Frank T. Quinn? 

JUROR, SEAT NO. 11: Guilty. 

THE CLERK: Cecilia K. Parkinson? 

JUROR, SEAT NO. 12: Guilty. 

THE COURT: All right, ladies and 
gentlemen of the jury, I am going to discharge you 
at this point with the thanks of the Court for vour 
attentiveness during the trial and for your dedication 
in your deliberations. I understand from the clerk, 


although I have not kept count of th. hours, that you 


#4 


a 
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have been deliberating for some 33 1/2 hours, and 

that is indeed a long time considering the time during 
which the trial took place and the evidence was 
introduced. But you have done your duty without 

fear or favor, for which »o.1 have the thanks of the 
counsel on both sides and the Court. Thank you. 

And it has been a pleasure working with you. I wart 
to say in addition that you will never see more 
competent more gentlemanly counsel thzn you have 

seen in this trial. Thank you, ladies and gentlemen. 

(Jucy leaves courtroom.) 

MR. DOW: Your Honor, T have no motion 
to make with respect to bail in light of the status 
of the other defendants who were convicted and who 
have remained at liberty subsequent to conviction. 

I think it would be inappropriate to make a motion 
in that regard as to Mr. Tiche. 1 would like to 
note, your Honor, my appreciation to the United 
States attorney for this district fer the courtesies 
he has shown me, having come up from Connecticut, 
and to the facilities and the help he has siete 
available to me, and also my appreciation to your 


Honor for the courtesies which you have shown us, 


£ 


despite the difficulties with logistics, et cetera, 


and to Mr. Quinlan for his courtesies 4s well. 


eet it 
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MR. QUINLAN: I would like to express 
my appreciation to the Court, too. I can't imagine 
a judge who would be more fair and cooperative. 

And also, as far as Mr. Dow is concerned, he won, 
and I think he conducted himself as an Assistant 
United States Attorney should, and I would like to 
express my appreciation to him. 

THE COURT: For the record, Mr. Quinlan, 
your motions? 

MR. QUINLAN: I move to set aside the 
verdict on the ground that it is net supported by 
the evidence. Alo, I move to set aside the guilty 
verdict on counts one, two and four on che ground 
that they are inconsistent with the acquittal on 
count three. And I move to set aside the guilty 
verdicts on counts one. two and four for all the reasoys 
that appear in the record. 

THE COURT: All right. All three 
motions are denied. I will not remand the defendant. 
I'll permit him to remain on bail. He is on bail 
now. 

MR. DOW: He is now on bail. I think 
it is a nonsecured $5,000 bail, I'm not sure. 

THE COURT: I will permit him to remain 


on bail, but, of course, a conditicn of that vail is 


SS a 


¥¢: 
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that he will appear this afternoon before Mr. 


Waterson for purposes of commencing a presentence 
report. 

MR. QUINLAN: He will do that. 

THE COURT: And I will set sentencing 
for 10 o'clock on July 6th in Albany. The only 
reason why it is Tuesday is that Monday is a holiday. 

MR. QUINLAN: July 6th is my birthday, 
too, but that is all right. 

THE COURT: All right. Ag*in, I express 
my appreciation to counsel for the manner in which 
this trial was handled. I thin« it was handled 
beaut‘fully and competently and efficiently. 


Court will be in recess. 
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